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ϰН (Artificial Intelligenceɀ AI)ᴬ ס1956 (Dartmouth Summer

Research Project on Artificial Intelligence)1 ҝ│ɀП Ϩ Ὄ Ἠ є
2Ɂ 3Ɂԉ 4Ɂѫь 5 ׃ ɀЩ ⱳϰ ΉΆ Ӱⱡὰ ɀЅ Ϯϰ

Ή ﬞ҅ɂ

ϰ ᵥϰН ҮҍӰְש ╥ὶɀҢש Ɂ ɁИ Ɂ Ɂ Ԝ ɂ

ֽ ᵐ ɀ―ṻѠѠẍӱɴ ɵϰН Ṕ ֽϨּק рҮ ҝ 8000 ↓

ɀ ϰ 6Ʌ2018ס 10ѱɀӴϰН Ἲ ΉɬṧἼᴝ ɭ(Portrait of Edmond

Belamy)ֽ ︣ẌА ὓ Ͽҍ 43.2 оΉї ԉש 7ɂֽѫו ᵐ ɀӴ AI

ϰɴИ֝ɵ ᵐΉ ɬ ֖ӅϮꞈ ɭ ҅ɀấЪЩќѫ♄ Ấѫ ɀӎ

ѕ 8Ʌ ῑ ס2014 ỬẍӱϰН Ӑ ɴWordsmithɵ ɀḣ

1 A PROPOSAL FOR THE DARTMOUTH SUMMER RESEARCH PROJECT ON ARTIFICIAL INTEL-

LIGENCE, http://www-formal.stanford.edu/jmc/history/dartmouth/dartmouth.html(last visited 2020/12/3).

2 ɀϰН אּ ᾜ⌡ ɀо ɀ Ᾱɀ2019ס 9ѱɀ 1-7Ɂ62-67Ɂ78-80ɂ

3 ὭϷ ChatFlex-AI ↨ὰ ϰ Gartner Ẇљּס2018 AI ԉ ẏ ɗҽ Ϩϲ

֔ ɀiThomeɀhttps://www.ithome.com.tw/pr/128913ɜ │ ѯɆ2020/11/20ɝɂ

4 John Frank Weaver ɀ ᷁ ɀRobots Are People Too ϰЅ▒ϰɆϰН ғΉᾜ⌡ɀо ɀ

2Ᾱɀ2018סɀ 77-112ɂ

5 John Frank Weaver ɀ ᷁ ɀ֫⁷ ɀ 18-19Ɂ268-272ɂ

6 һϿ Banner Ɉ―ṻ AIɴ ɵḣּק 8000 ᵥϷ 11ɈɀINSIDEɀhttps://www.inside.

com.tw/article/11037-alibaba-ai-bannerɜ │ ѯɆ2020/11/20ɝɂ

7 ART-IFICIAL INTELLIGENCE: THE CURIOUS CASE OF EDMOND DE BELAMY, ISIS, https://

isismagazine.org.uk/2019/03/art-ificial-intelligence-the-curious-case-of-edmond-de-belamy/ (last visited

2020/12/3).

8 ϰН ϮɈж ▒ ɇж ▒ᴬӴ ᷁ɇɀCROSSINGɀhttps://crossing.cw.com.tw/article/8259

ɜ │ ѯɆ2020/6/20ɝɂ



ήᵴᾜ⌡ ϼ͆ϼẸ Ϩ4

ỵ ᴄ︣ 3000ⁿ 9Ʌ уҶḔ▒ḣ︣ס ɴDreamwriterɵ Ӱ 30 ѫ ɀֽ

Ṝ ọ В ṫѨ 10ɂֽ ᵐ ɀ2017ס ѨTaryn Southern

AI ɴAmpere Musicɵ ש ɬI AM AI ɭ11ɂҮṡɀӻ⁷ϰН ᵐПֽԉ

ὦӎ Ъ ҮɀẤᴄ ɀⱳВ Ἲ ẽɂ

П ẑ ΉϰН ғɀ ◄ Ͽẑ ɀϰН Ϯϰ ᴄΉᾜ

⌡ắ≠ɂּאѷὣϰ ɀϰН Ấᴄ ВΉ Ϸɀ֫ Ấ Ϸɀ ọ

ᵼ ῏ ẁ ֽ ᵐЭЪɀ Вּ Ϯϰ ọϰН Э Ṹ Ӟ цὪΉﬞ

ɂὣᴊЩ Щ Ử└ᴣɀϰН ᵐЭᾜ⌡ ἲⱳᵄɇϰН ᵯשⱳ ᵐϰɇ

ϰН ᵐ▒ᵯⱳ ᵐ ᾜϿЭ ᵐɇϰН ᵐЭ ᵡ ⱳᵄɇ Ӱ‡ ᴷ

ⱳ ɀᾜ⌡ ᵄד ɇⱳᴊɀӞѫ ҍϽϼ ᴉ ɀẁ ҝ ḭѮ

ɆϨɁϰН ᵐЭ ᵐ ɅϯɁϰН ᵐЭ ɅϼɁϰН

ᵐЭᾜ⌡ ɂ

�¯���¡�ÎÃ�‹:�p���™�•�…�;�…�e�—�r�Þ�V�N

�™���¡�ÎÃ�‹�Þ�ì�Ú�ñ�J

ӻ⁷ɀ ῠἂӟ ϨɴϰН ɵЭỷ є᷿ р ɂϰН Эѽ John

McCarthy҉ ϰН ▒ɴϨ Ӵּצ єН ҝ ЭѮעɀѝấ▒

ɂϰНע Эԝ ‾ẍ ϰ ɀᵎЩӕᶫ ὣӰΆ ϿҮ ЭѮעɂɵ
12ɂStuart Russell, Peter Norvig҉ ɀϰН цⱳӁ Ɇϰἲь└ᴣɁϰἲьᴷⱳɁ

9 ῠ Ӆ Ϯ ɇAI Ϩỵ 3Ќⁿ ɀiThomeɀhttps://www.ithome.com.tw/news/93868

ɜ │ ѯɆ2020/12/3ɝɂ

10 Ъ ᾜ ↓ᵠ ϰDreamwriter ᴄ ᵐ ɇɀiThomeɀhttps://www.ithome.com.tw/news/135305

ɜ │ ѯɆ2020/12/3ɝɂ

11 Musician Taryn Southern on composing her new album entirely with AI: How artificial intelligence

simplifies music production for solo artists, THE VERGE, https://www.theverge.com/2017/8/27/16197196/

taryn-southern-album-artificial-intelligence-interview (last visited 2020/12/3).

12 John McCarthy, What is AI? / Basic Questions, PROFESSOR JOHN MCCARTHY (May 8, 2018, 19:

57 PM), http://jmc.stanford.edu/artificial-intelligence/what-is-ai/index.htmlɜ │ ѯɆ2020/6/20ɝ(It

is the science and engineering of making intelligent machines, especially intelligent computer programs.

It is related to the similar task of using computers to understand human intelligence, but AI does not

have to confine itself to methods that are biologically observable.)
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ἲ└ᴣɁ ἲᴷⱳ 13ɂMatthew U. Schererỷ ấⱳ ᴷϰ ԝ Ή 14ɂ

ỷ Ϩ▒ɀᵎ ♄Ή҉♩ϰН ᷿ ‾ҍɴ ɵ(machine

learning)єɴ ≠ ɵ(deep learning)ⱳ ɂ ≠ ‾Ӵ цѪ Ἠ ᴤ

ɀấש ֳϮВ (big data)Ɂ ᾜọ ɀ▒Ϩ ᴬᴷ Ή ắɂϰН

ӱ ≠ ᶧשԝ Э Үцⱳɴ⁷ ɵєɴ│ ɵɀ ֙ Ӵ⁷ ɴ ϲɵӋ

ɀ ᴷ ≠ ɀ ֽ Ӌ Ή֫ ɀᴬ Ήрֽ ɀϨӜ

рֽ ɀᵩҮ Э ӱὣВ ц ᾡϽɀ ќϰ ῏ Ϩ ϲ Ἲ

ӰЭ Ϸ ɂ ɀϰ ẐӃᾼᾡɀ׃љֽזﬞ҅ ♄ᴤṣɀϰН Һ ОἺ

ҝ │Э Ẍ ɀ ᾜ ᵛ ᵠɀ╫ ҝ ὶӢ ᵯк ֑ ϰ Эᵠ

Ӣ 15ɂ

� ���¡�ÎÃ�‹:�p�Þ�…���Ä
k�‰

Ẋ ϰН ọ ≠ɀ ῠ ấ ҝשὶҮцⱳɴϰН ᵥשὶɵ(AI-

assisted work)ɁɴϰН ᵐɵ(AI-generated work)16ɁɴϰН ᴬᴷ ӰЭ ᵐɵ

(AI-originated work)17ɂấЪɀɴϰН ᵥשὶɵ╡ҍϰН ⱳ Ή ᵥНẤἺ

ᶧשЭשὶɀϰН Ή ≠ᵓɀϰ Үҍᶧ֚ ấр ɀᾜ⌡ ἲẁ ᾷ ɀЩ

ὣӞѫ 18ɅɴϰН ᴬᴷ ӰЭ ᵐɵ╡ӴϰН ᴬᴷ Эשὶɀᶧ֚

ḳᴄϰ ɀϰ ᶧ֚ ᾜ ấр ɀӴὣ Ͻ᷿ Ͽἂ ὣ ϰН (weak AI)19

13 STUART J. RUSSELL & PETER NORVIG, ARTIFICIAL INTELLIGENCE: A MODERN APPROACH

1-5 (3rd ed. 2010).

14 Matthew U. Scherer,Regulating Artificial Intelligence Systems: Risks, Challenges, Competencies, and

Strategies, 29 HARV. J. L. & TECH. 353, 362 (2016).

15 Ϸ Ɂ ӓ ɀϰН ᵐЭ ᵐ ɗɗᾜ⌡ ᷿ Э ֳ ɀ ϯ͆ϼἅ֚ ᷿צּ

ᾜ⌡ּי ѫ ɀ2019סɀ 404ɂ

16 Robert Yu,The Machine Author: What Level of Copyright Protection Is Appropriate for Fully Independent

Compute-generated Works?165 U. PA. L. REV. 1245, 1245-1269(2017).

17 ɀח ϰ ᵐậ AI ᵐɆ ᵡ҉ ᵡ Э╨ ɀѱӜᾜ ↕ɀ 212 ɀ2020ס 6

ѱɀ 39-40ɂ

18 Mark Perry & Thomas Margoni,From Music Tracks to Google Maps: Who Owns Computer-Generated

Works? 26 (6) COMPUTER LAW & SECURITY REVIEW 621,622-623(2010).

19 ϰН (weak AI)ɀ ϰН (strong AI)ּא ɀ҉ ╡ӻ⁷ϰН ᷿ ἂ ᾜ ấẤ ԂΉ

ọ ᷁ɀ ֑ ϰ ɀЦ ᶧש╡ỷԝ ɂϨẅ ῠ ⱳϨӜ◄ ở ậẑɀϰ ϲ

ϰН Ɂfiᴭ ϰН (super AI)Ή ♄ɀAI ᴄ ϰ Ϩ ɀfiᴭ ϰ Ήѥ ɂ
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♄ɀ ϰН (strong AI) fiⱳ ɀᶧ֚ḳᴄϰ мϲЭϰН ἂЩֽזɀ

╫ấԊЩ ὣӞѫ Э 20ɂ

Ӟѫ ЭɴϰН ᵐɵ▒╡ɀ ֱϰН ϲӋ ᴷ Э

│ɀ ὣ рᵐ₦ рֽ ⌡ɀᴤᴬ ҝЭשὶɀ Ӱש Ъϰ Һ ϰ

Н Ӟ Э ԜɁ Э ϲ ҝשὶЭ ỷɂ

ҍɴDeepBachɵⱳẐɀấ ӱ֩ӏ ᾜ(Gibbs-like sampling procedure)ɀ ︣

· Ѡ Ѡ₨(Johann·ך Sebastian Bach) 352Ӂ ьⱳ ᶼעɀᵩᵡ

ӱ ᴽọוӣ אּ о ᴷ ɀ֜ ϲ DeepBach ᴷ ≠ ɀ

ҝЩ֫ Э ֳ Ήцᵗ ᾡɀᶼש Ẩ ɀ ᴤ ỷ ỷ ℗Ɂ

ᴂ Ή ɀẁ ὣ Ẩ ҝ ɀ֫ DeepBach ᴄ ԜɀẍӱῠҮҍ

ỷ ᴤ ὶɀש ₲П ҡּש ӱὣấґ ọᵐᴂ 21ɂҮṡɀϰН

ᵐЭ ‾ ע ᾜ В ᵐ₦ Ӟ ᴷ Ɂ ɀᶼש

ᵐ₦ рֽ ⌡Э ₲ɀẁֽᴊ Ͽ ᴷ ԌЭ ὶɂ

ϰН ᵐ҉ ᴄҍϽ Ɇ ϨɀϰН Эɴ ᵐɵ ֙▒ ὣВ

│֜Ӵ ᾜ ᴷᴬ Ӱשɀ▒Ϩ ὣ ᾜ ᴄᵐ₦ рֽ ⌡ ᴷ

ԌЭ ὶɅ ϯɀϰН ᵐֽӃ Ͽ ϰ ᵐ ҍ цɅ ϼɀ ὣϰН

ВΉ ϷɀϰН Ήɴ ᵐɵ ϰ ɂ ӁɀϰН ᵐẤ ӎ

֫Ɂ ọ ɀ҇Ѥ ᾜ⌡Ί ɂ

�d���¡�ÎÃ�‹:�p�r�™�Þ�}�,�(�v

�™��	<�}���«���¡���p�"�Þ�³�r�}

ס1988 ᵗɴ ᵐ ɁӃ є ᵡᾜɵɀấЪ Ӱשᵐ₦(computer-gen-

erated work) ҝϮּא Ή ỷ 22ɂ ֙ Ӱשᵐ₦ỷ ⱳɴ ֽᶧ֚ḳᴄϰ

ᵐῠмϲΉ ᾡϽἺӰשЭᵐ₦ɵ23ɀẁὪỷ Ἲ Ήѫ Ɂ Ɂ є ᵐ₦

20 ɀ⁷ח 17ɀ 40ɂ

21 Gaëtan Hadjeres, François Pachet & Frank Nielsen,Deepbach: A Steerable Model for Bach Chorales

Generation, PROC. OF THE 34TH INT’ L CONF. ON MACHINE LEARNING 1362, 1362-1371 (2017).

(this model has been successfully applied to other styles and composers including Monteverdi five-

voice madrigals to Palestrina masses.)

22 Copyright, Designs and Patents Act 1988 (Gr. Brit.).
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ⱳ ᵐ  Ήɀ҇ ᵐϰⱳ Эᵐ₦ ᴷӕ ך Эϰ 24ɀ ᵡ ⱳɴ ᵐᶧ

ἙסЭש ɵ25ɂס50 ᴤɀ ᾜ Ԋ ỷ Ӱשᵐ₦Щẇᴄ ᵐϰ 26ɂ

ᾜ ‾ṲлⱳѴ єϰН ᵐ ΉԂᾜ׳ ɀԂᾜῠВ Ϯӟẑּ᷿צΉ

ẁ ὣԂᾜЪɀⱳ│ ῠּיṓ ẏϮ⌂בΉ Ḙɂᵎ Ή▒ɀ ᾜ

ЪἺ Ήֽᶧ֚ḳᴄϰ ᵐῠΉ Ͻɀᶧ֚Ӵ ԂӰשЭ ᵐɀậӻ⁷ⱳѴ᷿

Ͽк ᾜ ậɂᾜ Ъ ὣ ҝӕ ך ЭϰⱳᵐῠΉ ỷϻ ⱳ ɀϰН

ᵐ є׃о҉ Э ɀ ᾜ ᵍҌ ҍֽ Ъ Ήב ӱɂ

� ���É�×��� �â�¡�•�r�ã��
é
0

ס2016 5ѱ 31ѯɀ ᾜ⌡Ẅ ụ Ήɴ ϰӤᾜ ⁿ ɵɀ

Я ϰɴ Дϰ ɵ(electronic personality)27ɀ ϰ ᴷц ɀẁ Ԃ

ϰ Қắ≠ 28ɀҍ…ẍấẇᴄ ᵡẁ ӃἻ ԝɂ29 ᵹԊ Ὢӕ ≡Ԃ

ϰЭɴ ɵɀẁ ϰɴᴄ Э ɵ(own intellectual creation)

ҝ ь ỷɀ30֫ Ԃ Ή╡ ○ɂ31

ס2016 10ѱɀ ᾜ⌡Ẅ ụ Э ḤɀӴ ὣɴуӤ ᵡọ ᾜẄ ɵ

ϼ╪ (Policy Department C: Citizens’ Rights And Constitutional Affairs)

Ήɴ ϰӤẄᾜ⌡ ⁿЭּיṓ ᵹɵ32╡ҝɀ ὣ ϰ ᵯ ⱳ Ϸᵐ₦Ή

ᵐϰɀ ᵐ  ɀḳᴄӕ ᾜ ᴷ֚ ΉḐ ɀ

23 Copyright, Designs and Patents Act 1988 §178.3(b) (Gr. Brit.) (the work is generated by computer in

circumstances such that there is no human author of the work)

24 Copyright, Designs and Patents Act 1988 §9(3) (Gr. Brit.) (the author shall be taken to be the person

by whom the arrangements necessary for the creation of the work are undertaken.)

25 Copyright, Designs and Patents Act 1988 §12(7) (Gr. Brit.).

26 Copyright, Designs and Patents Act 1988 §79(2)(c) (Gr. Brit.).

27 COMM. ON LEGAL AFF., DRAFT REPORT WITH RECOMMENDATIONS TO THE COMMISSION

ON CIVIL LAW RULES ON ROBOTICS 1 (2016), https://www.europarl.europa.eu/doceo/document/

JURI-PR-582443_EN.pdf (last visited Nov. 2, 2020).

28 Id., at 7-8.

29 Id., at 12.

30 Id., at 13-14.

31 Id., at 26.

32 POLICY DEPARTMENT C: CITIZENS’ RIGHTS AND CONSTITUTIONAL AFFAIRS, EUROPEAN

CIVIL LAW RULES IN ROBOTICS STUDY 1-2 (2016), https://www.europarl.europa.eu/RegData/etudes/

STUD/2016/571379/IPOL_STU(2016)571379_EN.pdf (last visited Nov. 9, 2020).
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ϰӟẑἺ ӿҝΉ Ϸẑ ᵩҮɂ33֫ ɀ ᵹᵯ Дϰ(electronic person)Э

ɀֽז ⱳ ϰ Ήﬞ ɀѤ ϰ ϰН Э ɀẁ҇ ϰẑἻ

ԝҮ ẽ ῠ ԝɀᴄ ẽ ϰᵡ 34ɂ

ס2017 2ѱ 16ѯɀ Ϯɴ ϰӤᾜ ⁿ ḭ ɵ35ɂḭ ỉ

ϰ ẻϨ ֱọ᷿ ЪԂΉ ᾜ 36ɀẁֽ 59f♄ ỷɴ ‐ ẑּגɀ

ϰΉ ᾜ⌡ּᴽɀҍ ᴭќ Ήᴬ ь ϰҮҍ ⱳẇᴄ ДϰΉᾜ⌡

ּᴽɊɊɵ37ɂֽ ᾹӞΉḭ ɀ ҠϮɴ ‐ ẑּגɵΉ ᾜɀ֫  

ϮЩќטΉ׃ѷאּ ɀᵎ ᴊד ỷк Ѥ ѕ׃ ɂ285ֲ ♥

ῠ ֲ у † ӿ ỷΉѕ 38ɂ ᴊ│Ήֹ Ԋ ὣטɀᴣ ֽ

▄ᴄΉ ₦ ԝ╡Ҕ Ͽɀ ₦ ԝọ ԝẑֹ ϰ ԝ ɀЩ֜

Ἲ Дϰ 39ɂ

ὣ ϰЭᾜ⌡ּᴽ Ή ≠ ьҮҍּגҝɀ ӻ

⁷᷿ Ѻ ọᾜ⌡Ԃ ЭϽɀϰН ἂ ҍẻ ᵐ ҉ ɀᴤ Ḕ ֱὣ

ᴷᾜẑֹ Ң╥ ֽрΉ ɂ

33 Id., at 6. (Can an autonomous robot be deemed the author of an intellectual work, entitling it to

copyright protection? There is no need to overhaul the whole body of literary and artistic property

law, but merely to adjust it in the light of the autonomous robots’ new/future abilities.)

34 Id., at 14-17.

35 COMM. ON LEGAL AFF., REPORT WITH RECOMMENDATIONS TO THE COMMISSION ON

CIVIL LAW RULES ON ROBOTICS 28 (2017), https://www.europarl.europa.eu/doceo/document/

A-8-2017-0005_EN.pdf (last visited Nov. 2, 2020).

36 Id., at 11.

37 Id., at 18. (creating a specific legal status for robots in the long run, so that at least the most

sophisticated autonomous robots could be established as having the status of electronic persons responsible

for making good any damage they may cause, and possibly applying electronic personality to cases

where robots make autonomous decisions or otherwise interact with third parties independently;)

38 Open Letter to The European Commission Artificial Intelligence and Robotics, http://www.robotics-

openletter.eu/ (last visited Nov. 9, 2020).

39 COMM. ON LEGAL AFF., FOLLOW UP TO THEEUROPEAN PARLIAMENT RESOLUTION OF

16 FEBRUARY 2017 ON CIVIL LAW RULES ON ROBOTICS 1-3, https://www.europarl.europa.eu/

meetdocs/2014_2019/plmrep/COMMITTEES/JURI/DV/2017/11-20/A8-0005-2017_EN.pdf (last visited

Nov. 9, 2020).
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Ӑש ɝ11ѱɀѯӞѫьסɜ1993ס5 Ήɴ ᵐ 9Иụ ɜ ᵐΆ

‾ɝ ᵹ ɵ ᵐΉ ᵐ ҝ ɂֽ ϼ 1 (3) цЪɀ ҝҍ ᵐ

ɜ ᵐ (nɝɁ ᵐ ɜ ᵐΉ ɝɁṪ ΉӃ ɜṪ Ӄᶼɝϼ ֱᵐⱳᵠ

▒ᵯⱳ ᵥНẤΉᵠ ɂֽ ц Ӂ ậϮ ᵐ ᴷ ᵐᾜ Ήӕ

ἲɂ ᵹ ⱳ ọ ӱ ᴷᾜ Ṫҍ ḭ ɀᵎד ӟẑҝ ϰ ᵐ

Ɂ ᵐ ᴤӰשΉשὶɁ҇ẤᴄṪ ΉӃ Э ɀ ᾜЭӕ ἲⁿӕ ᾑ ᷿ Ή

єấ ӱΉ 40ɂ

Ӑש ɝ4ѱɀѯӞסɜ2016ס28 Ӟ ɴᴉ҅ғ Ṕ ụ ᵹ

ɵЪɀ ϰН ᵐцⱳҍϰН ⱳɴНẤɵɜ Ấɝ ᴷ ᵐọɴᴬ Ӱשɵ

ɜᴬ⌡Ή Ӱשɝả ᾡɀᵎϰⱳϯῠֽɴӃ ɵɜӃṡɝ ҍ ᵟɂᴤ ὣϰН

ᵐΉ ᴤṣɀ ᵹ Ъⁿ ҝả Ɇ(1) Ḍ Ɇ ЯϰН

ᵐ ᵐ  ɀҍ Ḍ Эֹ ɀ יּ ɀ ᷿צּ Ʌ(2) ᵡ ɆӴὣϰ

Н ẁ“ϰ ɀ╫ Я ᵡ Эӕ ɂ ᴤṣɀӴὣ fi ᴷɀ╫ ᵹ

Ъ╡ҝ ϰН яᴭᾜϰ ᴉԊⱳ ѮֱЭϨɀ ϰН ▒ᵯ ⱳש ᵡ

҉ ᴷ ᵅɀẁᴣ ấӕ ἲєҮ ἲ 41ɂᴊӃɀ Ẅ ᶫ ⱳɀ

ֽ↨ ԜϿ ɴ ᵡ Ъ ἲɁ ḢἲЭ Ԝɵɜ ἲɁ <äἲ

ԜɝɀֽѨ ԜϿ ϲɴ ᵡ Эᶼ҉ע ɵɜ Ѯ҉ע ɝɀ ϰ

Н ᵐ ᴷ ᵐ ɀҍ ắấ ϰ ᵐЭ 42ɂ

�r���Û�}���¡�ÎÃ�‹:�p�Þ�€��

ס2019 4ѱ 25ѯɀҤẈв ᾜ ↓ᵠΉɴҤẈ ύ⌡ Ẅ Ἲ ҤẈᴛ≠ צּ

᷿ᴄ уҶ ᵐ ‡ ɵϨ Ъɀ ᵹҤẈ ύ⌡ Ẅ Ἲֽ Ӑ Ͽ  ϮϰН

40 ѫь/üɜ199311סѱɝɀ ᵐ;¤ 9Иụ ɜ ᵐΆg�Ṕɝ ᵹ ɀ https://www.

cric.or.jp/db/report/h5_11_2/h5_11_2_main.htmlɜ │ ѯɆ2020/7/9ɝɂ

41 ᴉ҅ғ῏ :— ụ ᵹ ь -y1W ᴉ҅ғ῏

ֱ ɀ῏Ή Fž3¡ Ӟ :— !� ֔ ụ ᴉ҅ғ῏ :— ụ ɀ

22-30ɀ2016ס 4ѱɀhttp://www.kantei.go.jp/jp/singi/titeki2/tyousakai/kensho_hyoka_kikaku/2016/jisedai_

tizai/hokokusho.pdfɜ │ ѯɆ2020/7/9ɝɂ

42 AI Ӱ ҝ ᵐΆ ẻ ɀр ỸἸ ῏Ή Fž3¡ Ẅ ᶫɀ 20ɀ2016ס 1ѱɀ

http://www.kantei.go.jp/jp/singi/titeki2/tyousakai/kensho_hyoka_kikaku/2016/jisedai_tizai/dai4/siryou2.pdf

ɜ │ ѯɆ2020/7/9ɝɂ
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ӰשΉɴ ᴷ ҶᾜВ цᾃ ᵹɵɀӟ Ү ᵗὣ ᵹᴛ≠уҶ Ήᴛ

Ӑ ϿɂֽӞ ЪɀϰН ᵐ▒ᵯẽậ ᵐ ᾜ ⱳϮש ɂᾜ ╡ҝɀϨ

Ѯ ɀᴬ ϰ ᵐк ▒ ᵐ ᾜ ѫו ᵐΉӕ ԜɀϰН ᵐẁ“ ᵐ ᾜ

ϿЭ ᵐɅҹϨѮ ɀϰН ᵐ “ ᵐɀᵎЩ ϲуᴄ ɀҮ у

ᴬӴẍӱɂ цᾃ ᵹЭ Ӱ▄ Ϯ יּ ῠɜἺᴄῠɝΉḌϲɀЅ Ϯ ẍ

ӱῠΉḌϲɀẤ ɂדὶЩ ЯḌϲῠϨỷΉ  ɀ Щᵡὣ Ḍϲשὶ

ɜᵩцᾃ ᵹɝΉ ɀ ᾜ ấ ӱ 43ɂӞѫ ⱳɀᾜ Ή ≠ Ấ

ɀ ⱳ ọ Ḍϲҝ ɀ ϰН ᵐΉḌϲῠЭ ᴷ ɀҍ

ӰשḔ׃ѫьשὶɂ ẁӟ Ấ Ή ҝỷἲɀᵎ ᴣɂ

ס2019 12ѱӴ ֻӎ₅Л ϰӤᾜ Ήɴ уҶ Ͽ שׁ ᴄ᷿צּ уҶ

ᵐ ‡ ɵϨ ЪɜҍϽ Dreamwriter ɝɀ ᵹ уҶֽ Ͽ ᴉ  Ϯ

ⱳɴю Ɇ ╡И Ͽ 0.11% 2671.93 † ɁӾᾠ ᾀ ɵΉ

ѫ ɀӠᶮ ὪɴӞѫӴ ϰ Dreamwriterᴬ ɵɂ֫ѯɀ ᵹϿ שׁ צּ

᷿ᴄ уҶֽấ Ή ɴ Э ɵ ᵗϮ ọр ᶧ֚Ϩ Ήѫ ɂ ᵹ

ᵹ‡Ӫấ ᵐ ɀẁ ḤἻ ‡ ԝɂ ὣ ѫ ▒ᵯ ש ᵐɀᾜ ⱳɀ ѫ

ΉӰש Ъɀ ₲Ή ϲ Ήע Ɂ ԜΉ ỷɁѫ ○ ӞΉ

ọ Ή ỷɁ ᾜ ₲Ή ᶏӴ҉ אּ ϰ ך ɂ

ѫ Ή ᵐ ѫוᵐ₦ ᵐ ΉЩ֫Э ɀֽὣ ᵐῠ ḘɁḭỷ  Ή

҉ Ɂ ᵐΉ ҍєẤ Ή ҾᶼעΉᴷⱳɀЅᵩ ᵹ҉ ⱳ ѫ ӰשᵐҝΉ

אּ ך ɀọ ѫ Ή Э Ϩỷֽז ϿΉ ɂ ѫ ҋ

֫ḢἲΉ ɀ▒Ӵ᷿ ἶ ᵹἺẍӱΉНẤӞṫἺẤ Ή ἲἺḭỷΉɂ ѫ

ΉӃֽ  ᶼע Ӱש ẑцᾃɀ ѫ Ή ỷ  ᶼעєấ ὣ ᵐῠ ἲьΉ

ך ɀẁӴ Dreamwriter ֽ᷿ ϿɴӰשɵΉ ᵐ ɀᶏ Ṫ ᵐ ᾜ ѫו

ᵐΉ Ԝɀ ѫ ὣ ᵐ ᾜἺ Ήѫו ᵐ 44ɂӞѫ ⱳɀ ᵠḭΉᵠ

└ ᴄ ᴣ ɀҮцả Ḣ ᵠ Ү ᵐ ἲɆ ֙ɀ ▒ᵯ Ԃ ᵐєӃֽ  Ͽ

▒ᵯ Пᴄᵐ₦ֽזϨỷ ≠Ή ɀἶẤ ᵓ ≠Э ᵐἲ ᴷцᾃᵠ Ʌấᴉɀ

ѫ ΉӰש ẑцᾃ▒ᵯ Ϯ ᵐῠΉ ἲь Ɂᵠ є᷿ӌ ָ ɂֽẤ

43 (2018)Ẉ 0491Ӥ  239 ҤẈ ύ⌡ Ẅ Ἲ ҤẈᴛ≠ ᴄ᷿צּ уҶ ᵐ ‡ Ί Ϩ ӤẄᵠ

ḭ ɂ

44 (2019) 0305Ӥ  14010 ֻӎ Ṕ ᴄ уҶ Ͽ שׁ ᴄ᷿צּ уҶ ᵐ Ɂ‡ Ί

Ɂ ЩӢ ᾷΊ Ϩ ӤẄᵠḭ ɂ
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ỷּא ϰ Ήᴷⱳ▒ᵯ ὣ ᵐ ᾜ ϿΉ ᵐᴷⱳ ɀ ᴣ ᴷⱳ▒ᵯ ὣϨ

Ϸⱡ ɀҍє ᴷⱳ ᵐ₦Ή ỷ  ᶼעЭ ▒ᵯẤᴄ῎ Ή 45ɂ

�����¡�ÎÃ�‹:�p�Þ�•�p���Œ
?	��Y

ϰН ᵐϬ᷿ Ḣ ϰ ѫьΉϨ Ή  ɀấПע ⱳϰ ẑϨỷ

Ήѫь ɀẁҮ ֽӟẑ В ὣϰֽז ῑ ɀ ϰ ῑ ѫὪɀӻ⁷

ְ ϰН ᵐּא ᾜắἂ ὣ ♄ɀᵎẊ ֽז ᾷ׃ ɀ ϨḢ ɀָ

ᴊӕ Ὢ ϰН ᵐЭᾜ⌡ ἲɀ ấ▒ᵯ ש ᵐɂ

�™���ð�ó�Œ�Š

ϰН ᵐЭ ᵐ ᴤṣɀ ῠ ҉ цⱳᵯỷ ọῪỷ ɂ

…¥�{…¦%¡-�\Q

ᵯỷ ῠ҉ ɀϰН ᵐЩ▒ ᵐɂấ Ӵ҉ Ң╥Ɇ1.ϰН ЩẤ└

ɂ└ ḳᴄϨ Ὢ ϿΉỷ ɀᵎ▒Ἲ └ ɀϨ ⱳ▒ϰ Ή

ⱡ ɂϰН ᴬ⌡ἲּᶧששὶɀӴὣḳᴄ└ Э  ɜ└   ɝɀ

ἺҍЩ ὣ ᵐɀЅЩ Ӱ ᵐ 46ɂ2.ϰН ҋ ἲ  ɂϰН ᵐἶ Ӄ

ϿҮ Ấ ἲɀᵎ ҋϰ ἲЭ♩ ɜ ἲ Gõ ɝɀấ ⱳ Ήע ӱọ

ֳ Ή ὶɀ‾ Пẻ Э ь ᵐɀ“ ᵐ ᾜϿЭ ᵐ 47ɂ3.

Щ ɂ ϰ ϰ Щ֫ɀϰН Щ ɀ Э  Щẻḭὣᴄ

ᶼΉ 48ɂ4.Щ ֳ ᾜ ɂϨẅ ῠ ⱳ ϰН ᵐ Я ᵐ  Щ

ậɴ צּ ọ ӱ Ή ḢɵЭӻΉɀ ᾜ Щ 49ɂ

45 ֫⁷ ɂ

46 ҝбṊɀAI ᵐΆ g� ᵐ;¤ᾜϿ -y ɀ ɀ69 /v 15 %rɀ2016סɀ

37ɂ

47 b#ӓҶɀϰН῏ Ӱ ҝ ᵐ;¤Ɇ ᵐΆἲ Ъѥ ɀ ɀ70 /v 2 %rɀ2017

ɀס 13-14ɅϿ ӓɀϰН῏ GõὪ ᵐ AI ӰשΆ g� ῏Ή Fž;¤ɀPIʮAIɜ

ʮϰН῏ ɝɗ ӁᴉFž Ồ ӟẑ *„ ɗ ɀ2017סɀ 21ɂ

48 Kalin Hristov, Artificial Intelligence and The Copyright Dilemma, 57 IDEA: J. FRANKLIN PIERCE

FOR INTELL. PROP. 431, 444(2017); Pamela Samuelson,Allocating Ownership Rights in Computer-

Generated Works, 47 U. PITT. L. REV. 1199, 1209-1224(1986).

49 Ralph D. Clifford, Intellectual Property in The Era of The Creative Computer Program: Will the True

Creator Please Stand Up?71 TUL. L. REV. 1675, 1702-03(1997).
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Ὺỷ ῠ҉ ɀϰН ᵐ▒ ᵐɂấ Ӵ҉ Ң╥Ɇ1.Ấᴄ ἲɂϰН

ᵐ▒Ấᴄ ἲΉɀָⱳӉ ▒ЩҮ ɁЩҮ ɀẁ҇ Ԃ ᵐΉ 50ɂ2. ῠЪѥ҉

ɂ ϰ ῠɜẽ ɝṢ≠ɀּגấ▒ᵯ Ӱ Ή ὶ ᴤᵠ ▒ᵯ ὣᵐ

₦ɀᴤЩ▒ҍᵐ₦ẑ ὣϰ ᵯᵐⱳ 51ɂ3. ῠΉ ᵐӱɂɴדὶϰН

ᵐЩẽậ  ɀ ᵓ ῠּּי ɵ52ɂ

ὶῪỷϰНד ᵐ▒ ᵐɀֽ ᵐ Ͽɀ҉ ᴄҍϽ֛ Ɇ

1. ᵐ ɆֽϰН ᵐΉ ᵡ Ͽ ӱɴ ᵐɵ(work made for

hire doctrine)Эּא ỷ 53ɂ ắ≠Ἳ Ẅ Ͽᵐῠ(author-in-fact) ᾜ⌡Ͽᵐῠ(author-

in-law)Э Үҍц ɀҮҍ ӱᾜ⌡ ắ(legal fiction) ϰН ⱳẽ ϰἶẽ ϰɀ

ע ⱳ ϰἶҝ ϰɀҍ ỷ ᵡ 54ɂ

2. Ӱ ᵐ Ɇ ӱɴ Ӱ ᵐɵ(derivative works)Э ⁿ ỷϰН ᵐЭ ɂ

ϰН ᵐҢᶄẽ Э  ɀ ấ ⱳӰש Ήɴע Ӱ ᵐɵɀӰש Ήע

ᵐ Ἲᴄῠ ᴄ ắ ἶ ӟ Ή Ӱ ᵐɂ55

3.ϰН НẤ ɆϰН ▒ϰ ᵐΉ ᵥНẤɀּא ϰ Ή ɂϰН Ή

ᵐѮעϬᴭấӞṫɀ ҡὣϰ Ή Ὢ ɀӉ ᵐΉр ▒ ֳҍє

ѮᾜᶧשΉɀָᴊЩẤ ᵐ Ήּא Ԝɀ Ӣ ẇᴄ ᵐ ᾜ Ή ▒

ϰН Ήϰ 56ɂ

50 Andrew J. Wu,From Video Games to Artificial Intelligence: Assigning Copyright Ownership to Works

Generated by Increasingly Sophisticated Computer Programs, 25 AIPLA Q. J. 131, 175-6 (1997).

51 ᷁ѫɀ ϰН ΆΉᾜ⌡ ɀᾜ⌡ּצ ɜᴹҤ╪ᾜВ ɝɀ 5 ɀ2017סɀ

160-161ɂ

52 Ͽ ɀϰН ғє ײṓɀיּ Ї ᾜ⌡ ᾃ ɆϰН ғ

Ήẑ ɀг₅ɀ Ᾱɀ2019סɀ 113ɂ

53 Annemarie Bridy,The Evolution of Authorship Work Made by Code, 39 Colum. J. L. & Arts 395,

399-401 (2016); Shlomit Yanisky-ravid,Generating Rembrandt: Artificial Intelligence, Copyright, and

Accountability in the 3a Era--the Human-like Authors Are Already Here--a New Model, 2017 MICH.

ST. L. REV. 659,711-12 (2018);ύᵡ`ɀ  ϰН Ή ᵐ ᾷ ɗɗҍɴ ᵐϰṫцɵⱳЪѥɀ

ɀ 237 ɀ2018סɀ 61-78ɂ

54 Annemarie Bridy,Coding Creativity: Copyright and The Artificially Intelligent Author, 5 STAN. TECH.

L. REV. 1, 26(2012).

55 Samuelson,supra note48, at 1185; Bridy,supra note 54, at 25.

56 ᵴ ήɀϰН ғΉắ≠ך ᾜ⌡ ắɀᾜ⌡ּצ ɜᴹҤ╪ᾜВ ɝɀ 5 ɀ2017סɀ

131-132ɂ
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4.ϰН Ӟ Ɇ ЯϰН ᾜ⌡ϰ ΉѮעɀ ᵐЭ ᵡ ὣϰН

Ӟṫ 57ɀҢ╥ ЯϰН ᾜϰ 58Ɂ ɴ ϰᵐῠɵ(Fictional Human Author,

FHA)59 ɂ

ὣ ϿЭӋВцᾌɀ ϰН ᵐЭ ᵐ ɀҍϽӞѫ ש Ԝ

ᾜ ả ֱ ᴷцᾃɂ

� ���:��	L�Ç�÷�Y

Ἲ ᵐ(work)ῠɀ‾╡Ấᴄ ἲЭϰ Ͽ ᵐɀ҇ Ṫҍ  ᵐῠЭ ἲἶ

ἲЭ ≠ῠɀỬẇᴄ ᵐ ᴤẽ ᵐ ᾜЭ ɂ60 ᵐ ᾜ 3 1 1 ỷ

ɴ ᵐɀ‾╡ ὣѫ Ɂּצ Ɂ ἶấґ Э ᵐɂɵɴ ὣ ᵐ ᾜ 9

Ἲ֞Э ᵐɜЩẽ Э ᵐɝӃɀЂẤᴄ ἲɀ Ấ ҍѫוɁ ṣɁᶼ ἶấґ

мΆҠҍ  ᴤ ὣѫ Ɂּצ Ɂ ἶấґ Э ᵐɀᶏ‾ẽ ᵐ ᾜἺ Э

ᵐɂɵ61╫ ᵐ ֳẻ ᵐ (copyright)Э ԜᴄгɆ1. ᵐПᶧשɅ2.Ấᴄ ἲɅ

3.ϰ Э ᵐɅ4.ẤᴄϨỷ  ᶼעɅ5. “Щẽ Э ᵐɂ62 ϰН ᵐᴤ

ṣɀ ᵐПᶧשɁẤᴄϨỷ  ᶼעɁ“Щẽ Э ᵐϼ ԜẁЩֽזᾷ ɀᾷ Э

ֽὣϰ Э ᵐọ ἲả ԜЭᵠ Ͽɂ

…¥�{…¦ 5iÙN9JÙ�Æ#ð ×

1.�“�Àµ�}

ᵐ ϰ ‾╡ᶧש ᵐΉᴬ ϰἶᾜỷЭᴬ ϰ ɂ ▒В ᾜṔɜẐד

57 Ryan Abbott,I Think, Therefore I Invent: Creative Computers and the Future of Patent Law, 57 B.C.

L. REV. 1079, 1100-1113(2016).

58 ᴉ҅ғ῏ :— ụ ᵹ ь -y1W ᴉ҅ғ῏

ֱ ɀ⁷ 41ɀ 22-30ɂ

59 Timothy L. Butler, Can a Computer be an Author - Copyright Aspects of Artificial Intelligence,

HASTINGS COMMC’N & ENTM’T L. J. 707, 744-747 (1982).

60 ᾜ וҽϿ≠ס97 1587 ֟Ẅᵠḭɂ

61 ᾜ Ӥ≠ס109 ו 4 ӤẄᵠḭɂ

62 ♣ɀ ᾜɀ8Ᾱɀо ɀ2018סɀ 95-110Ʌύ♥ ɀ ᵐ ᾜɆ Ẑעɀ4Ᾱɀг₅ɀ

ɀס2017 24Ʌ ɀ ᵐ ᾜɆᵠḭ ɀ2Ᾱɀ ύɀ2012סɀ 15ɂ

63 Gesetz über Urheberrecht und verwandte Schutzrechte §1: Die Urheber vonWerken der Literatur,

Wissenschaft und Kunst genießen für ihre Werke Schutz nach Maßgabe dieses Gesetzes.ɜ ᵐ

єּא ᾜ Ϩ Ɇѫ Ɂּצ ọ ᵐЭ ᵐϰ ấ ᵐẇᴄӞᾜ ɂɝ

64 ѯӞ ᵐ;¤ᾜ Ϩ Ɇ ᾜ⌡ Ɂ ᵐΆẁ -� Ɂ Ɂὡ є ὡ g� ᵐῠ ;¤
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63ɁѯӞ 64ɁЪ В 65ɝɀἶ▒ ᾜṔɜẐד 66ɝ Ḥ ᵐϰⱳϰ ɂẐדɀ

ֽ Naruto v. Slater 67Ъɀ ҠמҤ ּѮᾜ Ɂ ϭṳ Ͽ ᾜ ר

Ά ᾜשⱳ ᵐϰɀ ᵐϰӕ ▒ϰ ɂ68 ᵐ ᾜ 1 ỷɴⱳ ᵐϰ ᵐ

ɀ ọῑ у֛ᵡ ɀ ѫь ɀ ỷӞᾜɵɀ 3 1 ỷ ᵐϰ

‾╡ɴ ᵐ ᵐЭϰɵɀ  ὪấԂᾜӻΉֽὣ ɴϰ ɵЭ ᵐ ɂ

▒ ЯϰН ᾜ⌡ϰ ɀ ▒ ӱɴ ᵐɵ ắ≠ ḭϰН ᵐ

Ή ᵡ ɀר ֙Ἳ ϰН Ή ᵐϰṫцɀ֜ ấ ᵐ ὣּא ϰ ҉ ɂ ɀ

ϰН ẁ“ϰ ɀḳᴄ Ɂ└ ӰỒɀἻ ấ ᵐϰּᴽ ש ᾜ⌡ᶈ׃ ɂ

ϨѮ ɀ ЯϰН ᵐϰּᴽ ᾜ ϿЭᶈ ɂ ᵡ҉ (Rechtssubjekt)ⱳ

ᵡΉ Ɂ ᵡΉẇᴄῠҍє ΉἻ ῠɂᾜ⌡Ϭϰ ῑ ӰⱡΉ ɀ▒ҍϰ

ⱳ Ή ɀᾜ⌡ϿΉ ᵡ ‾ɀᶏ▒῎ ἶ ϰⱳΉᾜ⌡ ‾Ἲ Ӱɀ

ЅҺᴄϰЦ ҍֽᾜ⌡Ͽẇẽ ᵡ ɀҺᴄϰΉⱡ Ц ֽᾜ⌡Ͽ Ӱᾜ⌡ ὶɀ

ᴤ ЭҠҍ ɀᾜ⌡Ή ▒ҍϰⱳЪѥɀָᴊҺᴄϰЦ ⱳ ᵡ҉ ɂ ᵡ↨

(Rechtsobjekt) ᵡ҉ אּ ɀ‾╡ẽ ᵡ҉ ἺѪ Ή ɀấ ὣ ᵡ҉ ɀ

ᴤẏ ᵡ҉ ⱳẍӱײ є цɀָᴊ ᵡ↨ Щ ⱳש ᵡ҉ ɀЩ ẇẽ ᵡ

Ʌּא ּɀ ᵡ҉ ԊЩ ⱳ ᵡ↨ ɀᴤשⱳґϰѪ Ή ɂ69ϰН ḳᴄ

ᵡє h� ;¤ᵡ ỷ Ɂ ѫьΉἺ уӢ ᵡӱ Ɂ ᵐῠ ;¤ᵡ

 (n Ɂ ѫь ӻΉ ɂɜѯӞ ᵐ ᾜ 1 ɆӞᾜӻΉֽὣ

ỷ ᵐΆɁ  Ɂ ѿɁ ọᴄ ᴄ Ή ᵐϰΉ ᵡєấ ᵡɀֽ уӢẍӱϿ

ѫьשὶΉ֫ ɀ ᵐϰ Ή ᵡɀҍ ѫьΉ ọ ɂɝ

65 Ъ ϰӤ֛ọ ᵐ ᾜ Ϩ Ɇⱳ ѫ Ɂ ọּצ ᵐ₦ᵐῠΉ ᵐ ɀҍє ᵐ ᴄ Ή

ɀ ᴄ ὣῑ ҉ ѫὪɁΆ ѫὪ≡ Ήᵐ₦Ή ᵐọ ɀ ῑ ҉ ѫьọּצ Ẅ

Ή ɀ ᾜắỷӞᾜɂ

66 ᵐ ᶫ(the Copyright Office)ֽ ấНᵐѨҚЪ(Compendium of U.S. Copyright Office Practice)Ъ

Ԋ ɴϰ ᵐɵṔ ᵐ Ή ԜЭϨɀ ᵐ Ӵɴϰ ɵἺ ᵐЦ ɀᵯⁿЩẤ Ү ᵐἲ(not

copyrightable)ɂSee U.S. Copyright Off., Compendium of U.S. Copyright Office Practices§101.17 (3rd

Ed. 2017).

67 ϨҺҸס2011 Ή(Naruto)ױ ֽ ậ В Ʉ (David Slater) ּֽϿΉ אּ

ɀ ᴬО Ή ѿ ϮϽẑɂSlater ⱳґẇᴄ ẅ ѿΉᾹ ɀֽЭ│ҝᾹᴬОΉ Қ Ң

╥ NarutoΉᴬὓ ײ Ϯ ҭɂᴊ│ɀϨ ⌐ Ά ҍᴬО▒ NarutoΉ ғ ϰΉṫцֱᾜ

ɀ ⱳ SlaterΉᴷⱳ‡ӪϮ Ή ᵐ ɂSee Naruto v. Slater, 888 F.3d 418, 437 (9th Cir.

2018);֫ṡ ɀӤᾜח ⁿɀ6Ᾱɀ ύɀ2019סɀ 86ɂ

68 Naruto v. Slater, 888 F.3d 418, 437 (9th Cir. 2018); Naruto v. Slater, 2016 WL 362231, (N.D. Cal. 2016).

69 ɀ⁷ח 67ɀ 86Ɂ186ɂ
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└ ϷɀЩẇᴄӤẄ ᵡ ϷɁᴷⱳ Ϸҍє ԝ ϷɀЩ ⱳש ᵡ҉ ɀҺ ᵐⱳ

ᵡ↨ ɂ ϰН ắⱳ ᵡ҉ ɜ ᵐϰɝɀ ҉↨ ϯцЭᾜ⌡ Ṕɂӻ⁷

᷿ Ѻ Ͽк ὣ ϰН ♄ɀϰН ἂ ᾜẤ ϰ Эѥ ɀẄ ϿẊ ‾ϰ

Э ᵥНẤɂ ᴄ ϰН ỷᴽⱳ ᵡ↨ ɀЦ ↨ Ẅ ɀֽ Ͽ ɴ

ɵ Ϩש ɀ ᵛ ɴ҉Ɂ↨ ϯцɵЭṐᾜ ɂ

ҹϨѮ ɀ ЯϰН ᵐϰּᴽ ᾜ⌡ ϿЭ╨ ɂ ֙ɀ ЯϰН

ᵐϰּᴽ Ү ᾜ Э╨ ɀӕ ֙Ἳ ϰН ֫ Ấᴄ ᾜ 16 Э

ɀỬ ấ ᵐ  ɀᴤ ᴷ ᾜ ỷ‾ҍɴϰɵⱳ ᵡ ҉ ɀẁЩ ╥ϰН

Ʌấᴉɀ ЯϰН ᵐϰּᴽ ᵐ ᾜЭԂᾜӻΉּא ɀ ᵐ ᾜЭԂᾜӻ

Ήֽὣҍ ϰ ᵐɀ ᴤ ῑ ѫь ɀᴤϰН ấӞ ‾ ɀ ᾜ

Ʌ֜ᴉɀ ЯϰН ᵐϰּᴽ Ҷᾜ אּ ɀӻ⁷ ṡ ϿϨ ⱳɴ“ᴬ

ϰҢ╥Ɇ ΆἶϰН ɀấἺ ᵐΉ ᵐΆЅ ᾜ Ӱ ᵐ ᴤᴄἺ ᵡ ɵ70Ʌ

│ɀ ЯϰН ᵐϰּᴽ ש ᴷ ɀᵩ…ᾜ⌡ ЯϰН ҍ ᵐϰּᴽɀ

ӴὣϰН ЩẤᴄᴬ᷈ Ԃ ɀ ᾜ ẁ ҝ └ ӿɀấ ᵡẽậ‡ ᾜ

ҝ ҉ ɀ֫ Ԋ ᾜ ӃἻ ԝɂ╫ᴤɀϰН Щ ⱳש ᵐ ϰɀ ᵐϰӕ

▒ϰ ɂ

2.�“�*�,�O

Ϩ ᵐ Ṫ ᵐ  Э⁷ Ԝɀấӕ ▒ϰ Э ᵐɀ▒ϰ Э Ϸ

ὶɂש ῑ ɀ ᵐϰɁ ᵐϰ ᵡ ᴤӰɀ

Ͽ ὣ ᵐϰ ὣ ᵐ Ή ọ ḤӢֽ ɀᵎ▒ṓấ ɀ ӕ

ᴄẤ Ήϰ ấЪ ᵐɂᴬ ᶼשΉἉӾɀ ֜ᴄ ọ ɀԊ ᾜש

ⱳ ᵐ  Э↨ ɀָⱳấẁ“ϰ Э ᵐɂ ɀ᷈ ЅЩ ּѕֱ ɀ

ὶḳᴄϰד ᾜ Ӱ◄ϨשὶɀṸ ὶש Ϩỷ▒ϰ Э ᵐɀảῠЭ ẁ“

Ấᴄҗц҇ӕ Ή ‾ɂ Ẑᴤṣɀדὶḳᴄϰ ɀ ḳᴄ ϿΉ ɀᵎЩ

Ϩỷ▒ ᵐɀ ᴣ ấЪΉϰ ҉ ▒ᵯẤᴄ ᵐ ọ ᵐᴷ

ⱳɂӞѫ ⱳɀҺᴄϰ ֽ ᵐ Ѫ ϽΉ ᵐᴷⱳἺӰЭ ᵐɀЦ ⱳϰ Э

ᵐɂѕ ϰН ᵐɀדὶϰ ҉ Ή ЩṪ ɀ ᵍὣ╛Ͻ╛ ɀfiᴭҮ ấ

Ӟṫ▒ϨҺᴬὓΉ Дɀⁿ ҍ Ὢấⱳϰ Э ᵐɂָᴊɀᴣ ϰ ҉ ▒ᵯ

Ấᴄ ᵐ ọ ᵐᴷⱳ▒ᴄӕ Ήɂ

ϰН ᵐΉᶼש Ъ єΉϰ ҉ ɀҢ╥ϰН׃ Ӟ Ήּי ῠọḌ

70 ᾜ Ӥу≠ס107 ו 4 ӤẄᵠḭɂ



ήᵴᾜ⌡ ϼ͆ϼẸ Ϩ16

ῠɁ ≠ Ή ἺᴄῠɁϰН ΉẍӱῠɂҍϽ ῠ ϰ ҉ Ή ᵐ

ọ ᵐᴷⱳ цᾃɆ

(1) ᵐ Ɇ҉ ϿѥϷЭḌϲ

יּ ῠɜ ע ɝɁḌ ῠɜ ֔ ɝЩẤ ᵐ ɂּי ῠọḌ ῠЭ ᵐ

ֽὣϰН ӞṫɀᴤЩ▒ấ ᵐɂּי ῠЩ ָӟ ᵐΉשὶᴤ ɀ֫

ɀґ ЅЩ ָⱳϨ ḳᴄ ΉНᵐᴤ ậ 71ɂṸ ɀ ᵯ יּ ῠἶḌ ῠ

⌐ϰН Ӱשҝשὶ ⱳϨ ᵐ ỏɇ ֙ Ὢ Ή▒ɀцᾃ ᵐ ЭӻΉֽὣ

ᵠ ᵐ▒ᵯֽזѥϷЭḌϲɀ▒ᵯᴄ└ Э  ɂֹậ Ъɀּי ῠἶḌ

ῠ ֽז ϰН Ӟ Э ɀ ᵐדᵄấᶧ֚ ᾜ ῏ɂϰН Ή ᵐҮ

ָⱳ ϲΉ Щ֫ᴤ₅ Ҥ ɂּי ῠọ Ή ᵐ љ ɀҡ ἲΉ ⌐ɜ

ɝЩṪ ᵐ  ɂּי ῠ Ḍ ῠ Ή ọ ▒ ὣϰН Ӟע

ṫɀᴤЩ▒ϰН ӰשΉᴉ יὶϿɂּש ῠП ấ ≡ϰН ӞṫЪע ײ

ɀ Щ ֜ ϰН Ή ᵐЪ ɴоײ ɵɜ ɝ72ɂ

≠ Ή ẏῠɜ ῠɝЅЩẤᴄ ᵐ ɂ ῠҮ р

ϿᴄѥϷЭḌϲɀᵎấ ὣ ὶẁḳᴄש ᵐ ɀfiᴭЩ῏ ấ ▒ᵯ

ẍӱɁᵐᵄẍӱɀḔ ῏ ΉӰש ὶⱳᵄɂ

ᵐϰН ΉӱѧɜẍӱῠɝҮҍẤᴄ ᵐ ɂֽ ҭɀ Ͽ ⱳϰ

ὣ ᵐΉ ᵐ ӕ ▒ᴛцЭᴛ Ấ Ήɀ└ Ή  ‾Ϩ ỷΉᶼ

ɀЩ ԝᵄΉЩֽז ỷἲɂ ɀד ᵐϰӕ ὣấ ᵐΉ Эр ֚ ᴄ

ᴛцЭᴛΉ῏ ɂӴὣ є ≠ ɀϰ ὣϰН ӰשΉ

ὶẁ ᾜᶧ֚ ῏ɀϰН ẍӱῠ ᾜẤ Ấ Ή ᵐ ɂ ᴤɀ ῑ Ή

ɀϰ ᴄӰⱡЪᴄ Ή׃׃ ᵐѮע ἶ׃ἶќּẊ ὣ ἲɂ ɀᴳד В

ὣᴳ Ή ֽϨỷ ≠Ẋ ὣ ἲɀҍє Ή ЅẊ ἲ

ɀᴳ В ọ ὣấ ᵐр ẁ ᾜᴛцЭᴛΉ ῏ọ ɀ ẤᴄϨỷ ≠

Ͽּא ỷΉ ᵐ ɂָᴊɀ◄Ϩ ᵐ ᵐ  ɀẁЩ Ḥ ᵐῠẤ

ỷΉ ᵐ ɀҺ Ấ אּ ỷΉ ᵐ ᵩҮɂᴭὣϰН ᵐɀҺ ϰН ẍ

ӱῠ ὣ אὶẤᴄּש ỷΉ҉ ɀ Үҍ ỷấẤᴄ ᵐ ɂ Ẑẑ ɀ

ϰН ẍӱῠ Я◄ϨAI ϲ Ỡ ῸΉ ɀҔấ ỠΉ

71 Ana Ramalho,Will Robots Rule The (Artistic) World?: A Proposed Model For The Legal Status Of

Creations By Artificial Intelligence Systems, 21 J. INTERNET L. 12, 21(2017).

72 Id.; Samuelson,supra note 48, at 1207.
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ɀᴤ│ ὣӰש Ή҉ ỷⱳ ῸɁр ⱳ 10ᴈ Ὸɜ9ᴈ֚ Ɂ1ᴈҧ

ɝɁ ⱳ Ỡ Ɂỵ ⱳ ỵɀ │ӰשϨ Ή Ὸ ɂ ϰН ẍ

ӱϰẁ ᾜᶧ֚῏ Ӱש ᵐЭ֚ ɀᵎ▒ ὣӰש ᵐЭВ р П Ấ אּ

≠Э ɀӞѫ ⱳɀ ᾡϽ Ἳ ϰН ẍӱϰấ ὣ ӰשЭ ᵐẤᴄ ᵐ

ɂ

(2) ᵐᴷⱳɆ↨ Ͽṫ ϷЭḌϲ

יּ ῠɁḌ ῠҍє ῠɀ ὣϰН ᵐɀ ЩẤ ᵐᴷⱳɂדὶ

ḌϲΉ ɀϰН Ӟ Ήּי ῠọḌ ῠɁ ≠ Ή ἺᴄῠɁϰН Ήẍ

ӱῠ ᴄ Ӟἶ ϷЭḌϲɂ ᴤɀּי ῠɁḌ ῠ ▒ ϰН Ӟ ЭḌϲɀ

ῠ ▒ ЭḌϲɀר“ ϰН ᵐӞṫЭḌϲɀ ὣ ὶΉש

ҝרЩẤᴄ ắϷɀ╫ᴤּי ῠɁḌ ῠɁ ϰН ᵐ↨ Ͽẁ ᵐᴷ

ⱳɂ

ϰН ΉẍӱῠẤᴄ ᵐᴷⱳɂϰН Ήẍӱῠ ὣ ӰשЭ ᵐẤᴄ ắ

ɀấḭỷ Ӱש ᵐЭ Ɂ ≠ Э ɁӰש ע Э ɀấ

ԊҎҝϮ Ϸɂ ᵐϰЩ ὣ ᵐЭ֚ Яҍ ọ ɀϰН ẍӱϰ

ὣ ≠ Э ɁӰש ע Э ɀҮ ⱳ ᵐᴷⱳɂ ϰН

ẍӱϰ ὣ ᵐЭ ɀᵎк Ὺỷấ ᵐᴷⱳɀָⱳЩ֫ὣᶧ֚ḳᴄϰ

ϷḌϲΉᴬ ֖ɀҺ ᴄϰ ϷЭḌϲɀ ἰ֜ИЅ ὣϰ Э ᵐɂ

…¥ �…¦%�#ð1¢

ɴ ἲɵ(originality)ɀ‾╡ ᵐӕ ⱳ ᵐϰἺ Ử Ԃᶧש(independent cre-

ation)ɀӟ (access)ἶ᷉ ґϰЭ ᵐɀҍ  ᵐϰрѥЭ└ ἶ ɀᴤẤᴄ ᵓ

≠Э ɀỬᴄ Я ґἲ ᵡЭӕ ɂ73Ấ ᴤṣɀɴ ἲɵҢᶄɴ Ửἲɵє

ɴ ᵐἲɵɂ

1.	š�È��

Ἲ ɴ Ửἲɵ‾╡ Ԃ ᵐɀᵩ ᵐϰⱳ ᵐ ɀẁӟ᷉ ґϰ ᵐɀ Ԃᶧש

ᵐɂᴤἺ ɴ Ԃ ᵐɵϬ╡ ᵐϰⱳ ᵐ ɀӟ ᴣґϰ֙⁷Э ᵐɀЂ Ӵ

ẁ ᴤ᷉ắґϰ ᵐᴤᶧשЭᵐ₦ᵩ“ ἲЭ ᵐɀẁ“ ᵐ ᾜϿἺỷЭ ᵐɂ74

ɴ Ửἲɵᴤṣɀ▒ᵯ Ԃ ᵐᵠỷЭ ѥֽὣᴄ ᷉ ɀ ᴣ ҍϽả Ѯ

ɆϨ▒ᴄ Ү ἲɁϯ▒р Ͽ▒ᵯ ש ᵍἲɂאּ ϰН ӱὣ ≠ Ή

73 ύ♥ ɀ⁷ 62ɀ 25ɂ

74 ᾜ וҽϿ≠ס97 1587 ֟Ẅᵠḭɂ
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ЪҢᶄ◄ẅẽ ᵐ  Ήр ɀ҇ ϰН ᵐ ϲΉ р ᴄϨỷ ≠

ҍϿЭּאᵍἲɀⁿᴄҮ ỷⱳ᷉ ɂ ᴤɀӻ⁷҉♩Ή ≠ ᾜֽ״ яϰН

ц Ή ≠є ἲɀרⱳ׃ ᴉΉ ɀᴤ“ ẻ ɀẁ“

р ᵐẅ ḐɂЩ֫ὣ ӻ Ɂ╛ửѹ Ή↨ѧ ϨϨ

Ή ɀϰН ᾜҮҍ ּ ẻ ὶɀּ֫אΉ╡ҔҮ ҝᶧ֚Щ

֫ ὶɀ҇ ЩֽזẄ ᵍɂҍϰНאּ ɴDeepBachɵⱳẐɀɴDeepBachɵ

ӴВ ẻѠ₨ ᴂΉ ɀ Ѡ₨ Ήọ ᴂѮעɀἺ ᵐҝẑΉ ⌡ Ѡ₨

ἡΉԝᵄ ᴂΉ цẁЩּ֫אἶּאᵍɂ75Ӟѫẁ“ Ὢɴ᷉ ɵᴷⱳЩֽזὣἺᴄϰ

Н ᵐЪɀᴤ▒ ᴊ Ὢӻ⁷᷿ П ɴЩ ᷉ ɀᵩҮ ҝ ᵐɵЭ ﬞɀ

҇҉♩ ӱԊד▒ɂ╫ɀֽӻ⁷҉♩᷿ ϽɀϰН ҮҍẤ Ửἲɀ ᴄ᷉

Ή ᵐҝ ɀⁿ Щ ֳӞ Ԝɀ ᾜẽậ ᵐ ᾜΉ ɂ

2.,�b��

ɴ ᵐἲɵⁿ╡ ἲἶ ≠ɀᵩᵐ₦ ‾ ὣϰ Э ᵐӱɀҍ  ᵐϰ

рѥЭ└ ἶ ɀᴤẤᴄ ᵓ ≠Э (possesses at least some minimal degree of

creativity)ɀṪҍ ӿ ᵐϰЭ ἲ 76ɂᴭὣ ᵐЭ₦ ɀⁿ“ ᵐἲᴣ Э ɀ

ᴊⱳ ᵐ ᾜϿЭ Щᾌ ⁿ(the principle of aesthetic non-discrimination)77

ἶ ᵐ ᾜϿЭИ (Kleine Münze)78ɂ

ɴ ᵐἲɵᴤṣɀấ ѥֽὣᵠ ↨ Ͽ▒ᵯẤᴄ ᵓ ≠Э ɂϰН ᵐ

Ήɴ ɵ▒ ὣғ ≡Ή ע ᾜ Ͽɀϰ └ ᾜ Ή ֳɀ ᴬּי

75 Gaëtan Hadjeres, François Pachet & Frank Nielsen,supra note 21, at 1363.(DeepBach is able to

generate coherent musical phrases and provides, for instance, varied reharmonizations of melodies

without plagiarism.ɝ

76 ᾜ Ӥ≠ס98 ו 2 ӤẄᵠḭɂ

77 Щᾌ ⁿɀ‾Ӵ ᵠẐ Ԃɀֽ״ Щ֫ ҉ב ֽᵠ ᵐ ἲϿЭᾌ ɀ ᵐ ᾜ

Ή▒ ᵐϰ ἲЭᵵ ɀᴤ“ Э ᵓɂВᾜỸ ứ (Oliver Wendell Holmes)ֽ ᵠḭ Ъ╡

ҝɀ ῑ ӱ Э⁷ɀϨẅ Ɂ Э  ѮעἡἡЩ у ẽɀЩ ָⱳ ב

Э ɀᴤ ᵐ  р Ӱᾌ ɂSeeBleistein v. Donaldson Lithographing Co., 188 US. 239(1903).

(Their very novelty would make them repulsive until the public had learned the new language in which

their author spoke.ɊYet if they command the interest of any public, they have a commercial value,

ɗit would be bold to say that they have not an aesthetic and educational value,ɗand the taste of

any public is not to be treated with contempt.)

78 Ἲ И ɀ‾╡◄ẅ ỷ ᵐɀ֫דИ Ϩ ɀ  Щ ɀкᴄấ ɀЩ ᵟЭ ᵐ

≠ɀ ᴄ ≠Ή Ѻ ɀᵩɴ ᵎ кב Ấᴄ ϷЭ ᵐɵɂ ṡ Ὢ ɀ ѷ ᾜ

ᵐЭ ἲє ᵐἲ Ԝɀ Ԃ В ᾜ ɀ 26Ẹ 1 ɀ1996סɀ 179-185ɂ
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ῠ ὣϰН Ӟ Ή ≡ɁϰН ẍӱῠ ὣ ɁӰש ע Э

ɂ⁷דἺ ɀּי ῠɁ ῠ ὣϰН ᵐḳᴄ ᵐ ɀấ ᵐ єὣϰ

Н Ӟ ἶ Эр ɀἺҍấἺẤ Ή ἲ▒ ϰН ᴤ“ϰН ᵐɂ

ẐӃ ᾡ▒ϰН ẍӱῠ יּ ῠɁ ῠ ֫Ή ᾡϽɀ ẁЩ ẍӱ

ῠ Эᵠ ɂ

ָᴊɀɴ ᵐἲɵᵠ ֽὣ ϰН ẍӱῠ ὣ ɁӰש ע Э

▒ᵯ Ṫ ᵐ ᾜϿ ᵓ ≠ Э ɂֽ ᾜ Ήס1991 Feiest

Publications, Inc. v. Rural Telephone Service Co.Ъ ⱳɀ╛ ửѹוӣ ᶵ ֞Ή

Эע ὣẦ₲ɀ Ἲᴄ↨ѧΉ Ӟ ɜửֲɁᴽᶍɁ ɝΉ

Эע ὣ ɀ Ήɴ ɵѳ ᵓ ≠Э ᵐἲɀ ᾜשⱳҮẽậ ᵐ ᾜ

Э  ɂ79 ᴤɀᾜ ὣ Ή ᵓ ₆ḳᴄ ҝẤ ﬞỷɀҺ▒҉ ּ ⱳ

Ѯעᴢ Ɂ Ɂ ṡɀ Ҍ▒ Ἲ 80ɂ Ήᵠ Ӵfiᴭ ὦ ϰ ậ

ἲ(novelty)ɂṓấ ָɀӞѫ ⱳ▒ָⱳ ᵐἲЭ׃ќɁ ᵓΉᵠ ὣ҉ ɀ

Э׃ ᾜ Ấ ьɂ

ᴤֽЪ В ΉɴDreamwriterɵס2019 Ъɀᾜ ⁿ ỷ ὣӰש ע Эך

Ấᴄ ἲɀ ⱳ҉ ϰ ӱɴDreamwriterɵ ӰשΉ ѫ ɀấӃֽ

  ֳѫו ᵐΉᶼע Ḥɀấ  Ήр ҝ ѯϿюּא ῥӎ Ɂ Ή

ɁцᾃɁᵠ ɀѫ ֳ Ɂ  ɀẤᴄ ἲɂ ѫ ΉӰש ẑ

цᾃɀ ѫ Ή  ᶼע▒Ӵ ᵹ҉ אּ ϰ ἲьΉך ἺḭỷΉɀấ 

ᶼעẁ“ Ϩɀ Ṫ ᵓ ≠Э ɂӞ Ъ҉ ֽ ϲɁ Ԝ ỷɁ

Ӟọ Ήẻ ϿΉך ɀ ὣ ѫ Ή ỷ  ᶼעЭ Ấᴄ῎

Ή Ϸⱡ ɂ ᵹ҉ אּ ϰ ΉϿ ך ɀ ֳ ᵐ ᾜ ὣ ᵐΉ Ḥɀ

ấ ϲ ѫ Ή ᵐ ɂ81

ῑ Ή ɀ ᵐЭᵠ П Ӵ  Ήɴṭ ⁿɵἶɴ ᴎ ⁿɵ(indus-

trious collection or sweat of brow doctrine)ɀ ֱ│ẑΉɴ ᵓ ≠ ᵐἲɵɜἶ

ќ ɝ ɀ Ӵ҉ ֱ↨ ɀЩ ϰ Э Ϸ ᵐɀ֫

ὶЭש ἲɂӞѫ ⱳɀ Э׃ Ɂ ἲЭ ᵓɀ Ϩד Ή֖ ɀ▒Ϩ

79 Feiest Publications, Inc. V. Rural TelephoneService Co., Inc., 499 U.S. 340, 340-364(1991).

80 Id. at 363.

81 (2019) 0305Ӥ  14010 ֻӎ Ṕ ᴄ уҶ Ͽ שׁ ᴄ᷿צּ уҶ ᵐ Ɂ‡ Ί

Ɂ ЩӢ ᾷΊ Ϩ ӤẄᵠḭ ɀ⁷ 44ɂ
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Щ Ή ɂ ậ◄Ϩ ɀЅ ▒Ἲ Ή ᵓ ≠ Э│ɀ ᵐỬ ᵐ

Э ɂ ᵓ ≠ Эᵠ ɀ ᾜỸẊ ọῑ ᴷѥ ọᵠ ɂ

ᶫӤԊ ⱳɀɴἺ ɸ ᵐἲɹɀ‾╡ ֳϨỷЭɸ ᵐ ≠ɹɂᴭὣἺ Э

ᵐ ≠ṓ ⱳᵄɀᴄẄ ỷ ᵡЭϰɀẐדᾜỸἶ Ỹ Яҍᴬỷɂɵ82Ӟѫ

ⱳɀ▒ᵯẤ ᵓ ≠ ᵐἲɀ ᴣ ҍϽ Ɇ  р ▒ᵯⱳ Ή ᴷ ⁿἶ

ᾜɁϨ ϰ ҝ   ▒ᵯ ҎҝϨỷ ≠Э ϷḌϲɁ   ֽӃ Ͽ▒ᵯ  ҝ

ᾜ⌡ Эѫ ɂϨ ᾡϽҺ ϰН ẍӱῠ ὣ ɁӰש

ע Э ἶך ẤᴄϨỷ ≠Э ɀЩ ὣ Ή ᴷ ⁿɀ ⱳЭҎҝϨỷ

ᵦϷɀ Үҍ ỷấ Ṫ ᵓ ≠ ᵐἲɂ ɀדὶϰН ẍӱῠҮҍ Ὢɀ

ấ ὣ ἶӰש ע Э אּ ɀԊẤᴄּא ≠Э ɀṸ Үҍ

ỷấ Ṫ ᵓ ≠Э ᵐἲɂ

����r	±�ð�÷�Y

ᾜ⌡Э ӱ ấ │Ή ӴɀϰН ᵐЭ ᵐ Ԋ ᾜ

Э ɂ ᾜ Ͽּגɀ ᵐ Ή ӴֽЩ֫ѫ Ъᴄ⌂ВΉЩ֫ɀ83҉ Үҍцⱳ

ɴᴬ ᵡ ɵ(the natural rights justification)ọɴҡᵡ҉ ɵ(the utilitarian justi-

fication)ɂ84

…¥�{…¦SeB±<…#¤\Q

В ᾜṔ ׃ ɴᴬ ᵡ ɵɀ҉ ᵐ ▒ї Ήᴬ ᵡɀᴤ“ᾜ⌡Ἲ

Яɀᾜ⌡ Эɀ ᵐϬϰ ЭἛᵊɀ ᵐϰ ὣ ᵐᴄ ЩҮ Ήϰ ᵡ ɂ

҉ ὣ︣ ·ⱥᵚ(John Locke)Ήɴ ɵ(the labor theory) (Immanuel

Kant)Ɂ (Georg Wilhelm Friedrich Hegel)Ήɴϰ ɵ(the personality theory)ɂ

ɴ ɵἺ ӿΉ (reward) ɀ ⱳԝᵄẤᴄ ἲΉ ὶש ậ ɂ

82 ᶫӤ ס95 07ѱ 28ѯ ו 09500070820 Ẩɂ

83 Alfred C. Yen, Restoring the Natural Law: Copyright as Labor and Possession, 51 OHIO STATE L.

J. 517, 517-559(1990); Fisher W., “Theories of Intellectual Property”, http://www.law.harvard.edu/faculty/

tfisher/iptheory.html (last visited 2020/7/5); LUCIE M. C. R. GUIBAULT, COPYRIGHT LIMITATIONS

AND CONTRACTS: AN ANALYSIS OF THE CONTRACTUAL OVERRIDABILITY OF LIMITATIONS

ON COPYRIGHT 7 et seq. (2002).

84 A.B. QUINTELA RIBEIRO NEVES RAMALHO, THE COMPETENCE OF THE EUROPEAN UNION

IN COPYRIGHT LAWMAKING: A NORMATIVE PERSPECTIVE OF EU POWERS FOR COPYRIGHT

HARMONIZATION 6-12 (2016).
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ɴϰ ɵ ⱳֽ ᵐ Ъɀ ᵐϰЭ ᷁ П ὣᵐ₦Ъɀ ᵐр ѕ▐

ᵐϰ ἲ└ ɀẤᴄϰ ἲɀϬϰ ЭἛᵊɀⱳ ᵐϰ Э ש цɂ В ᾜṔ

ᵐ ᾜЪ ᵐϰ ọ ᵐ ϯо цΉԂᾜѮעᵩҮṡϨ ɂ ὣВ ᾜṔ

ẑ ɀ ᵐ ӗϿɴϰ ɵΉ ֧ɂ

ɴᴬ ᵡ ɵ ϽɀϰН Щֽז ᵐϰ ЭҮ ɀấ ᵐϰ ▒Ấᴄ

ᵐ ọ ᵐᴷⱳΉϰН ẍӱῠɂɴ ɵɁɴϰ ɵר ᾑ ᵐϰ ᵐ

Э ɂ85Ӣ▒ ὣ ả ɀ ׃ ῠ҉ ᵐ ▒ ᵡ ϰ ᵡ Э ֳɂ86

ɴᴬ ᵡ ɵ ϽɀϰН ᵐϰ Ή҉ Ң╥ả Ѯ Ɇ Ϩɀ ᾜ

ɂɴ ɵ ᵦϷ Э ɀ ϰН ẑ ▒Щч Ήɀָⱳ

ᴭќậӻ⁷ⱳѴɀ ᾜ ᴄ ɂ ϰ ẁ“ ▒ᴄ ּҭ ᵐɀᵎẄ

Ͽϰ ᴭќҮҍ Ὢấ ᵐ ᵐ ɀ ᴤ ḳᴄ҉ Ή ᾼ ɀ ắ

ấ ᵐӱɂ ϯɀ ϰ ɂɴϰ ɵ ᵐϰӕ ▒Ϩ ᴬ ϰɀ Ấ

҉ ᵐ ɂӢדἺ ậΉɀᴭќậӻ⁷ⱳѴɀϰН ᵯ ấᵐ₦ Ӱԝᵄ ₲

Ή Ҕϰ ɀָⱳ Ḕ ᴉΉ ɂ87 Ήѥ ⱡ ‾ᴬ ϰЭ

ɀ“ ϽϰН Ἲ ֔єɂּאѕɀϰН ẍӱῠ ὣ ≠ ɁӰש ע

Э Үҍ ấ ἲɀѕ▐ấ҉ ᷁ɀ ש ἲЭ  ɀ ֳɴϰ ɵ

Э ḤɅ֫ ɀϰН ẍӱῠ ὣ ᵐᴷⱳɀ └ ɀ

ᴎɀṭ ɀ ֳɴ ɵЭ Ḥɂ

…¥ �…¦$�#¤�¶Q$\Q

ⱳɴҡᵡ҉ ɵ(Utilitarianism) ֙▒Ӵ ᴝ· ḧ(Jeremy Bentham)Ἲ

ҝɀ ᾜṔ ẽậ׃ Ή ɂ ɴᴬ ᵡ ɵּאѕɀɴҡᵡ҉ ɵ ⱳ

ᵐ Ṕ ᾜ⌡│їἺ ЯΉɀᾜ⌡ ἲּ Я ᵐϰϨỷ Ή ґᵡ ɀҍ

ᵐɁֱу ῏ ₦ɀҍ ẑ ῑ ЭӻΉɂ88מּ ҉ ὣɴ ɵɀ

ᴊ ּɴ ɵ(incentive) Щ֫ὣ ɴᴬ ᵡ ɵЪΉɴ ɵ(reward)ɂ⁷ῠᴣ

85 Linda J. Lacey,Of Bread and Roses and Copyrights, 6 DUKE L. J. 1532, 1564 (1989); GUIBAULT,

supra note 83, at 8.

86 Justin Hughes,The Philosophy of Intellectual Property, 77 GEORGETOWN L. J. 287, 329-330, 365-366;

STEF JOHAN VAN GOMPEL, FORMALITIES IN COPYRIGHT LAW: AN ANALYSIS OF THEIR

HISTORY, RATIONALES AND POSSIBLE FUTURE 218 (2011).

87 b#ӓҶɀ⁷ 47ɀ 13-14ɂ

88 GUIBAULT, supra note 83, at 10.

89 Constitution of the United States § 8: To promote the Progress of Science and useful Arts, by securing

for limited Times to Authors and Inventors the exclusive Right to their respective Writings and
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Ή▒ῑ ᵡ ɀ ד ᾜɀ ᵐ Ή צּ Ɂ ӱ Ή Ḣ ֽϨ 89Ʌ

ᴤ│ῠᴣ Ή▒ ϰ Ήֹ ɀ ѯӞד ᵐ ᾜɀ ֙ ᵐ Ή ᵐϰ

ֽϨ 90ɂҡᵡ҉ ⱳɀּא ᴬ ᵡᴤṣɀ ᵐ ▒Ϩ │їΉɁ Ή ᵡɂ

Ԃ ᵐ ẁᵐ ỷɀ ῑ Ήᵡ  ᵐӱɅᴊӃɀ Ḕ׃Ή ἲᵐ₦

ⱳῑ Ἲ ɀ╫ ᵐ Ḕќּ ắɂ

ɴҡᵡ҉ ɵ ϽɀԊ ϰН ẍӱῠ ỷⱳ ᵐϰɂϨѮ ɀ ɜϰ

Н ɝЩ ɂᴭќ ֽЩ ɀָⱳӉ ҋ҉ ɂӉ Ѕḳᴄ ᾜ ᵐ

 Ъ ᵡ ɂ91 ϰ ϰ Щ֫ɀϰН Щ ɀϰН Ή

  ЩẻḭὣᴄᶼΉ ɂ92ҹϨѮ ɀϰН ẍӱῠ ɂϰН Ήẍӱ

ῠ ὣϰН ᵐΉӰשҎҝѥϷọ ϷɂϰН Ήẍӱῠ ὣ Э ọ

ɁӰש ע Э ọך ɀἡἡ ấⱳЭҎҝᵦϷɀ ẅ ọך ὶẤᴄד

Ϩỷ ≠Ή ậ ᵐ  ɂ ᴄדᴊɀЦ Ḕב ϰ ᵡӱϰН Ӱש

Ḕ׃Ήᴄᵡὣϰ ѫь Ή ᵐɂ

�r���É�V

ֽ ϰН ᵐЯҍ ᵐ  Ή ц ḤЪɀ Ͽ Ϯ Ӟ ἲ

Ή ɀᴤֽתּ ᵐ ᾜ ϽɀЩ ѿ ּ ӞΉ Ḥɀ ֫

ἲ ɂ93

ש ԜϿּגɀϨѮ ɀϰН ᵐ‾ ὣϰН ẍӱῠ ᵐ Ѫ ϽΉ

ᵐᴷⱳἺӰЭשὶɀ▒ϰ Э ᵐɂҹϨѮ ɀ ϰН ҝ ὶ ϲ Щ

ש ᵍɀ҇ϰНאּ ẍӱϰ ὣ ɁӰש ע Э ך Ấᴄ ᵓ

≠ Э ɀϰН ᵐ Ṫ ἲ ɀҮ ẽậ ᵐ  ɂ

ᾜ Ͽּגɀ ЯϰН ẍӱῠ ὣϰН ᵐΉ ᵐ ▒ ֳ ᵐ  ᵐ

ῠϰ Ɂ Ɂ ᵐЭӻΉɂϰН ẍӱῠ ὣϰН ᵐ Ӟ

ɁӰש ע Ή ҎҝѥϷ Ϸɀ Яấ ᵐ ▒ ὣấ ҎҝɁϰ

Discoveries. ᾜ 8 8 ɀɴⱳ צּ ọ ӱ Ή Ḣɀֽᴄ р ᵐῠọ Ὢῠ

ґ ְᴬΉ ᵐọ ὪΉ ᵡɂɵ

90 ѯӞ ᵐ;¤ᾜ Ϩ ɀ⁷ 64ɂ

91 Samuelson,supra note 48, at 1199.

92 Kalin Hristov, supra note 48, at 444; Samuelson,supra note 48, at 1199.

93 ‛Ɂ ◘ ɀϰН ɴ ᵐɵ ỷєấ  ṓɗɗיּ ɴ ẐϰН Ӱשр ᵐ

‡ ɵɀᴹҤВ ɜ ῑ צּ Ᾱɝɀ 50Ẹ 2 ɀ2020סɀ 41ɂ
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Э Ὺỷɀ֫ Ԋ▒ ấ ᵡӱּ᷿צ ὶЭש ɂ

╫ɀӞѫ ⱳɀϰН ᵐᴄҮ Ṫ ἲ Ḥɀ ש ᵐɀấ ᵐϰ▒

ɁӰש ע Э ך Ấᴄ ᵓ ≠ ΉϰН ẍӱῠɂ

�Â���¡�ÎÃ�‹:�p�Þ�‘�å���Œ
?	��Y

ϰН ᵐЩ Ṫ ᵐ ᾜϿ ᵓ ≠Э ɀᴤ ὶ₆ש ҎҝВ

ΉḌϲɜҢ╥Ḍϲ Ӟ ϰН Ӟ ɁҎҝ ẁ ɁḌϲ Ӟ

ᵡϰ ɝ ɀⱳЭҎҝВ ḌϲΉϰН ẍӱῠ ὣ ὶ▒ᵯẇᴄש ᵡɇ

ᵯᴄ Эӕ ɇ ẇᴄ ᵡɀⱳᵄ ᵡɇṓ ӱᵄ Ѯעἶắ≠Яҍ ɇ

Ӟѫ ⱳɀ ὣ Ḍ Ɂ ЭӻΉɀᵩẍϰН ẍӱῠấ ὣ Ɂ

Ӱש ע Ή ɀЩ Ṫ ᵐ ᾜϿ ᵓ ≠Э ɀҺ ấ ὣ ὶΉש

ᾑϮВ ΉҎҝọḌϲɜҢ╥Ḍϲ Ӟ ϰН Ӟ ɁҎҝ ẁ

ɁḌϲ Ӟ ᵡϰ ɝɀⁿҮ  ЭɂẤ ᴤṣɀҮᴣ

В ᴄ ɀҍ ϰН ᵐɂ94 ɀד ♥ ᵐӃЭᾹ ắ≠

(copyright in subject-matter other than works)95ɀҍє ὣ ᵡ(sui

generis right) ắ≠ 96 ᴣ ɂ

�™���‘�å���™�Y�Þ�_�W���÷�Y

…¥�{…¦b«5 <…:ýak

ɴ ɵ(neighboring rights97)ɀו Ͽ▒ɴ ᵐ Э ἄɵɀ Ϭɴ ᵐ אּ

Э ᵡɵɂấ ᵐ Щ֫ɀᵎ₆ϻ Эᴄ ɀ‾ ὣ ɴ ᵐϰ ᵡᾜ

94 Anne Lauber-Rönsberg & Sven Hetmank,The Concept of Author Ship and Inventorship Under Pressure.

Does Artificial Intelligence Shift Paradigms?14 J. INTEL. PROP. L. & PRACTICE. 570, 570-579

(2019); Computer Software Protection, http://www.austlii.edu.au/cgi-bin/sinodisp/au/other/clrc/6.html#

Heading341 (last visited 2020/7/5).

95 Australian Copyright Act. § 84 et seq.

96 EU Database Directive 96/9/EC

97 Ἳ׳ ắ≠Э ɀҢ╥ Эס1941 Вᵡ ᵐ ᾜɀ ὣ Эӱ ‾ Diritti Conessiɀᴄ

ɴּא Э ᵡɵЭ ɀ ᵐ ᾜ ὣ Эӱ ⁿⱳ Verwandte Schutzrechteɀᾜ ᵐ ᾜ

ὣ Эӱ ⁿⱳ Droit Voisinsɂneighboring rightsn Пⱳ Ṕ Ἲ ẍӱὣ  Эӱ

ɀsee STEPHEN M. STEWART, INTERNATIONALCOPYRIGHT AND NEIGHBORING RIGHTS,

117(2nd ed. 1989)ɀ ṡ ἦ†ɀ  ϰ ᵡЭ ɀ ѱҟɀ50 ɀ2003סɀ 20ɂ
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ắɵЭ ɂ ὣ ᵐ  Ѯ ɀҮцⱳɴ ᵐ ᾜắɵ(copyright system)

ɴ ᵐϰ ᵡᾜắɵ(author's right system)ɂ⁷ῠⱳ ᾜ(common law) ɀד Ɂ

ἶấ Ӥּ Ἲ ɀ ⱳ ᵐ  ЭӻΉ▒ֽ ЯḌ ὣ ᵐЭϰ ϿЭֹ

Ʌ│ῠⱳ ♥ɁἼϪ ♥єấґשѫᾜ(civil law) Ἲ ɀ ⱳ ᵐ  ЭӻΉ▒ֽ

 ᵐϰ ᵐЭї ϰ ɀ ὣ  ᵐϰ ᴬО ᵐЭ ắɂ98

Ẋɴﬞ҅ (World Intellectual Property Organizationɀ WIPO)ɵ

ἺҝᾹЭɴ ᵐ ᾜắּא ӱ ỷ ɵɀɴ ɵỷ ⱳɴѯ Ή׃ Ἲ

ЯЭ ᵡɀֽ   ῠɁ Ά ᵐῠє ὣу ẍӱ ᵐɀ Эְ

ɀє ẄԜɁ єԝᵄ ἶ у אּ ⱡ Эᵡ ɂấ Э ᵟ

Ң╥Ɇ  ϰ Ѵґϰӟ ấ֫ ɀ ấ  ҠҍỔ Ɂ῎ ἶ у Э ᵡɅ

Ά ᵐϰ ἶ Ѵґϰ ấ ΆɁ ϲἶ ᵗӟ ấ ᴤ Э ΆЭ

ᵡɅ ἶ Ѵґϰ ấ Ҡҍ֜ ɁỔ ἶ Э ᵡɂɵ99

ϿЭ ɀỔ Ң╥  ῠɁ ᵐῠє Э ᵡɅ ϿЭ

ɀ   ϰɁ Ά ᵐϰє Э ᵡӃɀⁿ єὣấґ ᵐ אּ Э ᵡɀ

Ң╥ ὣ ѿ(photographs)Э ᵡɁ ѿ ᵐϰ(film producers)Э ᵡɁ Ᾱ (first edi-

tions of books)Э ᵡɀҍє (database)ἶӤ‴ ᵐ(folklore)Э ᵟ ᵡ(sui

generis)ɀ ẅ ᵡ Ͽϻҍɴּא ᵡ(related rights)ɵ Э 100ɂ

…¥ �…¦aäF£b«5 <…�Æ<ÞFñ1¢

ắ≠ӻΉϿּגɀɴ ɵ ӟ ậ ἲ ≠ɀᵎּא ҉ ҎҝϮṭ Ḍϲ

ЭשὶЯҍ ɂ Ͽɀ ▒ҍ  ῠɁ ῠ(disseminator)Ήϰ ᵡ ᵐⱳ

ɀấắ≠ӻΉ▒ ᵐ אּ Ήᵡ ɂӴὣấ ᵐἲ ấґ ᵐּא ⱳᵓɀ

ҍ ֳ ᵐЭ ɀὣ▒ ắ≠ҍⱳָ ɂ Ͽɀ Э ▒ⱳ

“ ἲЭ ӞḌϲɀᴤЩ▒ ἲЭ   ɀ҇ Ή“ ἲЭ

ӞḌϲ҉   ⱳ Ḍ ọ ᷿ ɂѕ ϰН ᵐɀấ▄▒ ϰН Ӟ Э

ɀϻ▒В ӞḌϲЭ ὶɀ ֳ ắ≠ ԂЭӻΉɂὦṣЭɀϰН

Ӟṫ▒ ῠΉ ϷשὶɀϰН ẍӱῠϽ ╡ҔẍϰН Ӱשɴ ᵐɵɀẁҍ

ᵐ ᴷ ɀ ẻ ɂᵩẍϨ цϰН ᵐἶ ЩẤᴄ ἲɀᵎҺ ⱳ

ὶש В ΉᵦϷọḌϲɀṸ ЯҍῪỷẁ ɀҍ ϰ ᵡӱϰН Ӱ

98 ɀ⁷ 62ɀ 93-94ɂ

99 ἦ†ɀɴ  ɵὣ᷈ ᵐ ᾜЭ ɀ⌡ ɀ 258 ɀ2001סɀ 37ɂ

100 ♣ɀ⁷ 62ɀ 9Ʌ ɀ⁷ 62ɀ 93Ʌ ἦ†ɀ⁷ 99ɀ 37ɂ
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ὶɀש׃Ḕש אּ ΉḌϲɀ Ή ɂ

ᵡ҉ Ͽּגɀ ҉ ▒ ᵐᴄ Э ӞḌϲῠἶ ḌϲῠɀҢ╥

ῠɁ ῠ אּ ҉ ɂɴґ ▒ѫ ᵐΉ ᵥῠɂ ᴤṣɀґ Ή ᵡ

Щ֫ὣᵐ₦ ᵐῠΉ ᵡɀἲ ԊЩ֫ɀᵎ▒ɀϻ Ή אּ▒ ᵡɀָⱳґ ▒ц

Щ Ήɵ101ɂϰН ẍӱῠ▄Үҍ▒ ῠɀԊҮҍ▒ ῠɂϰН ẍӱῠ ӱϰ

Н ҝשὶΉ Ү ⱳ▒ ▄ᴄ ᵐΉ ɀ֫ ϰН ῠⱳϮ ὶש

Ḍϲ Ӟ ϰН Ӟ ɁҎҝ ẁ ɁḌϲ Ӟ ᵡ

ϰ ᴷⱳɀר Ṫ Ἲ ᵡ҉ Э Ḥɂ

ᵡ↨ Ͽּגɀ ᵐⱳ ᵐ Ή‗ ᵡɀ▒ ᵐ ắ≠Ή җɀ ӟ

ậ ᵐ ᾜϿɴ ἲɵ Ή  Ɂ ₦Ɂ ӻ† ᵡ Яҍ

ɂϰН ᵐֽấӃֽ  ᶼעϿ ᵐּא ɀϰН ẍӱϰ ấΉ љќ ᾜ

Ṫ ἲɀấἲ Ͽ ↨ Ϩ ɀ ὣϨ ѷ Ή ᵐɂ

ắ≠ Ͽּגɀ Э ֽὣ ᴄԂᾜ ᾜ ָ ɂᴤӴὣ

Ͽ ᵐ ↨ Ή ἲọ∂ ἲɀ ắ≠ּא ⱡɂְ ֽԂᾜ Ͽ ְᴬ

Ή ԂϮ Ấ ᴳΉ ₲ɂ ♥ ᵐ ᾜ ЯҝᾹῠ ᵐ₦ΉᾹעє

(published editions of works)ẇᴄ Ήס25 ᴄ 102Ʌ Вᵡ ᵐ ᾜḃ Ṝ ᵐ

₦(opere audiovisive sportive)ɁᾹ Ѵ│ ᴉҝᾹΉᵐ₦(opere pubblicate per la

prima volta dopo la cessazione dei diritti patrimoniali d'autore)Ɂу֛ ΉḆᵠọ

צּ ᵐ(edizioni critiche e scientifiche di opera di pubblico dominio)Ɂ ᵗ

(bozzetti di scene teatrali)Ɂ ѿọѫ (fotografie e opera di documentazione)Ɂ

ϰ †(corrispondenze epistolari)ɁṖ (ritratto)ɁН (progetti di lavori

dell'ingegneria)Ɂ Ɂ Ɂѫ ọ ᵐ₦ΉӃ (titoli, rubriche, aspetto esterno

delle opere degli articoli e di notizie)ҍєЩẤ ἲЭ (banche dati) ϲậϮ

 Ή 103Ʌ ᵐ אּ ᾜϿ צּ ᾹӞ(Wissenschaftliche Ausgaben)Ɂ

ⱡ (Laufbilder) ϲ Ή ẑ 104ɂ ẅ Ấ ἲΉ ỷɀ  Ὢ

101 Claude Colombet Grandsɀ ɀְﬞ҅ ᵐ ọ Ή Ӟ ⁿ(principes du droit d'auteur

et des droits voisins dans le monde)ɀ ᾹɀϿ Ӄ ṜҝᾹῑɀ1995סɀ 123-124ɂ

102 Australian Copyright Act. § 96, “Copyright subsisting in a published edition of a work or works by

virtue of this Part continues to subsist until the expiration of 25 years after the expiration of the

calendar year in which the edition was first published.”

103 Protezione del diritto d'autore e di altri diritti connessi al suo esercizio§85-102.

104 Gesetz über Urheberrecht und verwandte Schutzrechte§70, §95.
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ắ≠▒Ϩ ὡΉắ≠ɀҮҍָ ᴷ ɀВВ ᵓϮּא ΉԂᾜשӞọ ≠ɂ

ֽắ≠ Ͽɀ ᵐ ᾜẁӟὪѫﬞỷ ɀᵎ▒ֽắ≠ ϿẊ ᾦӱϮ

Э ɀ ὣ ϰɜ  ῠɁ ᵐῠ ɝЭ ᵓὣϨ ᵐ ϰɂ҉ ▒

ѷϨאּ ᵐ ϰɀấ ᵡΉ ᴄּא Э ɀҢ╥ ᵐ Э ɜẐדɀ ᵐ

ᾜ 28 ỷɀ ᵐϰ ᴄ ấ ᵐḐᵐש Ӱ ᵐἶ ש ᵐЭ ᵡɀᵎ  Щ

ӱЭɂɝɁ ᵐϰ Э ɜ ɀד ᵐ ᾜЩ ᵐϰҍє Эϰ

ɝɂᴊӃɀ ᵐ ᾜ 79 Ἲ ỷΉ Ᾱ ֽἲ Ͽ ▒Ϩ ɀᾜ⌡Һ ЯϮ10

Ήס ɂ ẅ ϨЩ Ὢɀ ẑ ϰН ᵐֽ Ήᾜ⌡ ○ϽЭҮ

ᴷἲɂ

…¥�„…¦ 5/`7õ2â#ð ×S‚^B7�0&�Æb«5 <…=O`~

ὣ ס1996 2ѱ 16ѯ ɴ ╡Ҕɵ(Database Directive)ɀ ɴ ɵỷ

ⱳɴҍṔ ьἶ ᶵьѮע Ή ᵐɁ ἶấґ ḘҠҍ ᴤשЭ ֳɀҮ

ДἶấґѮע ῠɵ105ɂѯӞ ᵐ ᾜ ϯ Ϩ ͆ϼ ỷɀɴ

‾╡Ӵ ѫɁ Ɂ ᶼєấӉ Э ֳɀⱳẍ ẅ ᴤ ấ ש Ṕ

ῠɂɵ106

ὣɴ ɵЭᾜ⌡ ְ ẻϮЩ֫ ɂע ҍ Feiest ⱳцѺ ɀӴɴṭ

ⁿɵ ⱳɴ ἲɵ ɀ ⱳЩẤ ἲЭ Щẽ ᵐ  107ɅѯӞ ɴ

ἲɵ ɀ Ḥ Э ɜ 4�ɝἶṔ ○ ɜ ṔΉ ɝẤᴄש ἲῠɀҮ

ẽậ ᵐ  108Ʌ ҭɀ ♥ ɴ ἲɵ ɀ Ḥ ᵐϰ ὣ Э (selec-

tion)ἶ (arrangement)ɀᶄᴄ ϰ Ή ἲ(personal intellectual creation)ɀ Ṫ

ᵓ ≠ (minimal creativity) ɀЦ ᵐ  ɂ ᴤɀ ╞ɴ ἲɵ

⌂Ү ҝᾹ ῠָ ѥấ В ϰϷє Ϸᴤ≡שΉ ɀҮ ґϰԝ ᷉

єᵡӱɀᴤЩ Ḍ ɂָᴊɀ ὣ ɴס1996 ╡ҔɵЪ ỷɀ  Ấᴄ ἲ

Э ЭӃɀԊ ɴῸ В ἲḌ ӱὣẻ Ɂ ἶᵵ р ɵ(substan-

105 EU Database Directive 96/9/EC, Art. 1 Sec. 2, “Forthe purposes of this Directive, ‘database’ shall

mean a collection of independent works, data or other materials arranged in a systematic or methodical

way and individually accessible by electronic or other means.”

106 ѯӞ ᵐ;¤ᾜ ϯ ͆ ϼ ѫɁ !ŸɁ(nᶼ ґ ֳΆ Ɂ

Д ӱ :— ṔΉ ש ɂ

107 Feiest Publications, Inc. v. Rural Telephone Service Co., Inc., 499 US. 340, 345(1991).

108 ѯӞ ᵐ;¤ᾜ ͆ϯ ϯ 4�ϻ ṔΉ ש ᵐἲ ᴄ

Ɂ ᵐΆ  ɂ
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tial investment in obtaining, verifying or presentation of the contents)Ή ᵐ

ῠ ЯϮϨ ԂΉ ẻ(extraction)ἶ֜ᵡӱ(re-utilization)Э ᵡɀẍ ЩẤ ἲЭ

ɀк ẽậ ɂ109Ẋ ɴ ╡Ҕɵ ỷɀὣ15ס рɀᵩ… ѳ

ἲɀấ ᵐῠк ṼѴґϰɴӟ Ɂᴤ Ӵ ɁὌẻἶῠ֜ẍӱЭѮעɀ

ấ Э֚ ἶɸּא цɹ(a substantial part)Эр Ҡҍ ἶ ᵗЭᴷⱳɵɂ110

╫ ♥ ὣ Э ắɀὦṣЭɀ Э Ɂ Ấᴄ ἲῠɀ ש ᵐ

ᾜϿЭ ᵐɀẽ ᵐ  ɅЩẤ ἲῠɀ ⱳЭ ᾑϮВ ӞọḌϲɀⁿ

Я Ήס15  ɂ

ὣ Эᾜ⌡ ẁӟד ɁѯӞ ҍ ԂЭ ѫὪỷ Эỷ єấ

ẽ Э Ԝɀ Э ҉ Ẋ ᵐ ᾜ 7 1 Э ỷ 111ɀ Э ọ

Ấᴄ ἲῠɀỬ ⱳẽש Э ᵐɂֽ ᾜ ֟≠ס97 Ͽ ו 41

֟ẄᵠḭЪ ⱳɀɴᾜ ᾜ⌡ ɵ ɀ‾ҍ ЭѮײע ׃ ᾜ ɀ҇

ҍϨỷЭṔ ἶѮᾜҠҍ ɀẏẍӱῠ Ѥ◖ ְ ɀấ ДѮעЭᾜ

ɂᴤấЪɴᵠ Ẩ ɵɁɴ ᵠ ◖ ɵ ϽҮ ◖ Э ɀᶏ‾Ӵᾜ уҶ

ẍӱῠЭẍӱ Ɂ Э ἲ ɀ ᵟɀ ỷ ᵟЭ○ єֲ ɀẁ

ὣᴷ╪ ЭуẨ ᴷ Ʌ Ήц Ɂ ỷ ₲Ήᴷ╪Ẩ Э Ɂ ỷ

Ήᴷ╪Ẩ Э ₲Ή ỷ ך ɜᵵ ᴷ╪Ẩ р │Ἲ ҝΉ ѫ ᴽɁ ѫו Ɂ

ѫѯ Ɂ ẑ Ɂּא ᾜ Ɂᾜ ᾹӞɁ ɝɁᴷ╪Ẩ״ Ή״ ᵐɀἶҮҍ ו

р״ ҍ…ṱ Э ɀ ᶏ‾ ᾜ уҶ ϰ ֽ ц

ϿҠҍ ᵐɁ ɀṪҮὪӸ ᵹ ϰᾜ уҶЭ ᵐἲ 112ɂ ᴤɀ ὣЩẤᴄ

ἲЭ Э ɀ ♥Ή ԂᾜЩ֫ɀ ӻ⁷ἂӟ ҝ ỷɂ

ἲ ϿּגɀϰН Д ɂϰН אּ ᵐЭ ▒ ӱϰН

ӰשΉ ɀ‾ϰН Ӟ В Ή ≠ │ ҝЭשὶɂ Ӱש

ϿּגɀϰН ᵐЭ ѥ▒ (data)ɀ▒ ὣ Ử ≠ ọ ᵡӱᴤ ӰЭ

109 EU Directive 96/9/EC, Art. 7 Sec. 1, “Member States shall provide for a right for the maker of a

database which shows that there has been qualitatively and/or quantitatively a substantial investment

in either the obtaining, verification or presentation of the contentsto prevent extraction and/or re-

utilization of the whole or of a substantial part, evaluated qualitatively and/or quantitatively, of the

contents of that database.”

110 ύɀ ᾜ⌡ɜϯɝɀ2Ᾱɀ ♠ɀ1998סɀ 58-60ɂ

111 ᵐ ᾜ 7 1 Э є Ấᴄ ᵐἲῠⱳ ᵐɀҍ ԂЭ ᵐ Эɂ

112 ᾜ ֟≠ס97 Ͽ ו 41 ֟Ẅᵠḭɂ
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ɀ ᵍὣӤᾜϿЭ ɂᴤ╡ ϰН ᵐΉ Д (electronic data)ӞṫҺ▒

ֽז ЭϿΉϯ ᴽ╡Ҕ(0Ɂ1)Э ֳɀЩ ῎ ϰ Ή ﬞ҅ ש ɀἂ

ьשϰ Ү ᵟΉ ɜ ɀ֖ד † Ɂ ᾚ† ɝЦ ấ ɂ╫ᴤ

▒ Ή ἶ мɀ Э ֽ  ὣ Ӟ ЭϿΉ (information)ɂВ

Ќﬞ҅ɀ ɀ Ή  ᶼ׃ע ׃ ɂMichael Buckland цⱳϼ ɀᵩᵐ

ⱳ῏ Ή (Information-as-knowledge)Ɂᵐⱳ Ή (Information-as-process)Ɂᵐ

ⱳẄΆΉ (Information-as-thing)113ɂ ᵐ ᾜϿἺ Ή ἲЭ  (expression)Ԋ▒

Ή  ᶼעЭϨɂ Ẅɀậ ѻ ɀϰ Ή ᵡӱᴬүᴄЭɂֽ

ϰН ᷿ Щ Ήлїɀ Э ᵡӱᴭ ɀⱳϮ ϰ Ḕּב

ọᵡӱ ɀ Ά ấӱɀ ϰН ᵐЯҍ ɂ

ᵐ ϿּגɀϰН ᵐ ẽ  Э Д Э Ӱ ẻ ɀ

ϰ ⱳЭҎҝВ Ӟἶ ϷЭḌϲɂẽ  Э Д ᵐῠῸ В Ḍ ὣ

ẻ Ɂ ἶᵵ р ɀᴤϰН ẍӱῠⱳ ϰН ᵐɀԊ ᾑϮВ

ΉҎҝọḌϲɜҢ╥Ḍϲ Ӟ ϰН Ӟ ɁҎҝ ẁ ɁḌϲ

Ӟ ᵡϰ ɝɂ▄ ϰН ᵐ ẽ Д Ϩ ɀ ▒ ϰ ⱳ

ЭҎҝВ Ӟἶ Ϸᴤ ӰΉ ɀ ὣ Ḍ Ɂ Эᴣ ɀԊ

 114ɂ

ѷ ɀϰН ḔҠẤᴄ  Ή Ӵ▒ấ ᵐᶼ Э ỷἲɂ

 Ήᾷ Ъֽὣ ἡἡ ὣЩ Ḕ Ήᾼ ɀ ҍ ỷấẤ Ή

 ɂ ᵡ ѷ ᵐ ɀᵎדὶ р Эɴ ВḔḐɵ ש

ɴВ Ḍ ɵɀⁿ Ḑ│Ή ᴄס15 ɂ Ͽɀ Ế Үҍ

Щ׃ Ḕ Ή ẏ Ή ɂ ֽɬ ╡ҔּיṓЭ ᵹɭ(Final

Report: Study in Support of the Evaluation of Directive 96/9/EC on the Legal

Protection of Databases)ЪἻ ɀ ᵡ  Ή ἂӟ ậ ɀẁ҇

113 Michael Buckland,What Kind of Science Can Information Science Be?63 (1) J. INFO. SCI. & TECH.

1,2 (2012).

114 AI ᵐЭ Ԋ ɀ֫ ɴВ ΉϰϷɁ᷿ ΉḌ ɵɀָᴊᵩẍӻ⁷ְﬞ҅ ⱳ AI

ᵐẁЩẽ ᵐ  ɀᵎ ẑкᴄⱳ AI ᵐ ᵍ ᵡ(Sui Generis Right)ЭҮ ɂ ṡ

ở ɀ Ѕ Ử ᵐɗɗϰН (AI) ᵐӟẑҮ ЭԂᾜ Ѯע  ɀ ᶫɀ

20֜ Ɇ ᶫ 20 ס ҟɀ 138ɂ

115 Final Report: Study in Support of the Evaluation of Directive 96/9/EC on the Legal Protection of

Databases, https://digital-strategy.ec.europa.eu/en/library/study-support-evaluation-database-directive (last

visited 2020/12/3).
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ᴄ ỷПѤ ɴᾜ⌡Ͽּא ВΉЩ ỷἲɵ115ɀѤ Ϯ ᵡ Э ɀҠתּ Ϯắ≠ Э

Ӽּדɂָᴤֽ ♥ ẻΉ│ ᴷ Ъɀỉ ụ ╡Ҕ 116ɂѕ ϰН

ᵐⁿЩֽז Ή ɀ ӴϰН ≠ │ἺӰשΉϰН ᵐ▒

Ϩ ỷᶼ Ή  ɀЩֽז Ɂ ҍ ỷΉ ɂ ҍὪ ɀ ẤЩ

ỷἲΉ Д  ɀ  ᶼ ỷΉϰН ᵐḔ

 ɂ

� ���ó�ÖÈ�â�Ä�ô�Ó�4�•

ⱳϮ ᵐϰЩ ᵐɁ ϰ ѫьѫὪɀ ᵐ ᾜ Я ᵐ ϨỷΉ

ɜ ɝɂֽסἶᵐῠᴋ│50סɀ50ד рɀ ᵐ ϰẇᴄ ὣ ᵐϿ ἲ

Э  Ή ґἲẍӱ ᵡɀ“ Щ ԝ ẍӱ   ɂ Я ᵐϰ Ή ґἲɁ

ἲẍӱЭ ᵡɀấӻΉֽὣ Я ᵐ ϰ ҪЭּᴽɀ ϰ ᵐɀ ẏ Ɂ

ѫьЭ ָɂּאѕɀᴣ ậ ВΉ ґἲ ᵡדὶϨ῎ז ɀ ὣу֛В ẑ

ọẍӱϰ ϷשὶΉשӞọ ≠ ВВ Ҡɀ╫ᴤᴣ ậу ᵡ Э ắɀϨ ẑ ɀ

ְּﬞ҅ ὣ ᵐ Ή ҝ ỷɂ ◄Ϩ ᵐΉ ᵐ  ἅ Э│ɀ

ϲу֛ (public domain)117ɀẏϨ В ᵛ ẻọẍӱɂ Ḕ▒דᴊɀ

Ή↨ ֽ ϿЩד ᵐ ɀ ᵡ Ͽ ὣ ᵐ ɀấ אּ ὣ ᵐ ЅἡἡḔ

ɀấ ЭӻΉֽὣ ᵐ₦ Ɂ ӞḌϲɀҍ ậ ϰ ѫьЭӻΉɂָ

ᴊɀϨ ẑ ɀ ↨ אּ ὣ ᵐ ẑ ɀḔ ὦ ϲу֛ ɂ

ὣϰН ᵐ▒ᵯ ϲу֛ Ɂᵄ ϲу֛ Ɂ ⱳ׃‐ѷ

ֳ ɂᴄ ц ῠ҉ ɀϰН ἺӰשΉ ᵐשὶ ֫ὣᴬ ﬞЭ

ɀЩ ḔЩ ֫ϰ ῠּ֫אЭ ᵐ  ɀᵩЩ ֱϰН ẏҢ╥

ֽрΉɴϰ ɵ ᵡ 118ɂָᴊɀ Ήב ḭѮ ▒ ấ ⱳ ᴬ Άּ֫אɀ ϲу֛

116 European Parliament resolution of January 19, 2016 on Towards a Digital Single Market Act (2015/2147

(INI)), paragraph 108, http://www.europarl.europa.eu/sides/getDoc.do? pubRef=-//EP//NONSGML+TA+

P8-TA-2016-0009+0+DOC+PDF+V0//EN (last visited 2020/12/3).

117 у֛ Э Ἠ ΉDonaldsonס1774 v. Beckett ɀ‾╡Ϩ В Үҍԝ ΉᴬӴ ɀ

ὣу֛ рΉ ɀԝᵄϰҮҍЩẽ ắּ ẻọẍӱɂ

118 Amir H. Khoury, Intellectual Property Rights for ‘Hubots’: On the Legal Implications of Human- Like

Robots as Innovators and Creators, 35 CARDOZO ARTS & ENT. L. J. 635, 666-68 (2017).

119 Rex M. Shoyama,Intelligent Agents: Authors, Makers, and Owners of Computer-Generated Works in

Canadian Copyright Law, 4(2) CANADIAN J. L. & TECH. 129,129-130(2005).
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119ɂӞѫ ⱳɀϰН ᴬ ΆЩ֫ɀ῎ ϰН ᵐ ϲу֛ Ή ᾜ

ɂᴬ ΆЭϿЩֽזϰ ϷΉḌϲɀḳᴄ  Ήϰ ᵡ Ɂ Ή

ϰ ҍє Ή ӞḌϲɀᴤϰН ᵐ‾ϰ ӱ ≠ ᷿ ɀҍϰН

ⱳНẤἺӰשЭשὶɀ‾ϰ ϷɁ ϷɁ Ӟ оḌϲЭ׃ ὶɀ῎ ϲу֛

ᾜ ậ  ϰ ᵡ Ɂ Ϸ Ɂ ӞḌϲЭӻΉɅ֫ ɀᴬ ΆЅ

ẁ“ϰ ΉВ ӞḌϲἺ ɀḳᴄ Ή ọ Ӵɂ ϰН ᵐ῎ ϲ

у֛ ɀⁿ ὦ Ӱ ᵍᾜ⌡ Ъɴуּ ɵ(the Tragedy of the Commons)Э

ᶼ 120ɂ῎ ϲуᴄ ΉϰН ᵐɀấ ≠ẍӱ ọ Ή

Щᵡ ὶɂɴ ᵡϰЩὪɵЩ ᵐⱳϰН ᵐ῎ ϲу֛ Ή Ӵɀ ϲӎ Ή

Щ ὣ Ῐ ᾼ ɂӢ▒ӴὣϰН ᵐΉ ᵡᾼ ЩὪɀЦ Ὢ ấ

ᾼ ɀҍ ᵛ Ή Ӆɂ121 ԂӰשΉϰН ᵐ ϲậу֛ ВΉ⌂ֽז

ɂḳᴄ ỷΉ ɀ Щ ᴄὪ Ή Нϰẍ Ήּי ϰ Ɂẍӱ

ọḐ ấҡ ɂӶṣЭɀᵩẍ ע ọґ НᵐΉуҶֽ ≡ϰН Ӟ ϿḌϲϮВ

ọ ɀᵎֽВ׃ ᾡϽɀґ ᾜẇẽ ᵡ ἶ Эּא Ή ᵡ ɂ

Ү ‖Ѵּי ϰ ọуҶḌ ὣּיṓɀ ᴤ ắ ɂ

▄ Щ ῎ ϲу֛ ɀṸ Ὢ  ɂϨѮ ɀ Ή ὶד

ɀⁿҮ אּ ҉ Ḍ ọ Ή ɅҹϨѮ ɀ Ή ὶד ‐ɀҮ

Ϩ В ὶΉש ≠ọשӞ Ҡɀ‖ ѫь ɂẽ  Ή

ἡἡ Ӱɴ ҪΉ ґ ᵡɵɜ Ҫ ґ;¤ ɝɂ ɀ ᵡ╞ᴄϰӃɀ

Щ ᴬẍӱɂӴὣ ᴷΉ ᵐ ẻ Щ Ϩỷᶼעɜ ד Қɝɀ֫ ἡἡ ϻ

‐ɀϨ ᾡϽ ậ ᵐϰᴋ│ ɀס50 ὣ ᷄ В ҝΉϰН ᵐᴤṣɀ

Яấדᴊ ВЭ ᵡɀ Ү ᴄ ϷẍӱϰН Эϰɜ ῠɁAI Ἲᴄϰ

ɝ Ҫ ВΉ ọ῏ ɜ ɀᴄד ϷẍӱϰН ΉВуҶ Ҫӎ ɝɀᴤϰ

ậΉ ᵐΆП ϰН ᵐҝẑΉ ᾡɀ ϰ ᵐ В 122ɂָ

ᴊɀ ϰ׃ ѥɀדὶϰН ẍӱϰ ᵐљ ὦΉ ᾡϽɀ ‐

120 Garrett Hardin,The Tragedy of the Commons, 162 SCIENCE 1243,1243-1248 (1968).

121 ‛Ɂ ◘ ɀ⁷ 93ɀ 41ɂ

122 ᴉ҅ғ῏ :— ụ ᵹ ɀ⁷ 41ɀ 22Ɂ24Ʌᵴ◘ ɀϰН ὣ ᵐ ἨΉ

ɗɗѯӞ ᵐ Ή ╪ Ѯֱɀּ᷿צᾜ⌡ ᾃ ɀ 28Ẹ 12 ɀ2016סɀ 27ɂɜAI ᵐΆ

ᴬ ϰ ᵐΆ ֫;S ẻ Ɂ ᵩ ɁϰН῏ ᵡӱ ῠɴ GõῠɁAI

Ἲᴄῠ ɵ Ɂ В ῏ DgҪɁϰ └ ᵐΆ ϰН῏

ᵐ Ẅ Ӱ Ἠ ɂɝ
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ҪΉ ґἲ ᵡɀ ὦ ϰН ᵐ‡Ҫϰ ᵐЭῘ ɂӞѫ ⱳɀֽ

Ή Ͽ ֫ ӞḌϲɁ᷿ ọϨ В Эᵡ ɂӴὣϰН ᵐϬ

ע ᴬ ьӰשΉɀ ἲ Ͽּא ɀҮҍ ᴣ ὣ Э

Ή ỷɀ ϰН ᵐΉ  ỷⱳ ɀס15 ϰН ᵐ  Эѯ

ɀр ᶧש│ ḳᴄס15  Ήⁿᴬ ♩ϲу֛ ɂ ϰН ᵐ ϰ ᵐῘ

Э╨ ɀ  ᴄả Ή ɆấϨ▒Һ ὣϰН Ήẻ ẤᴄВ Ḍϲ

Ή ᶼ Я ɀ ֽҮҍ ᵛϮָⱳљ ὦ ϰН ᵐᴤ‡Ҫϰ ᵐῘ Э

Ʌấϯ▒ אּ Ή  ɀҮҍ ϨḢ ắϰН ᵐ Ϩ᷄ Ӱ

ש ᵐ᷿ ϰ ᵐЭ ɂ

����É�V

Щ֫ὣ ᵐ ϷשὶɁ ἲ  Э ɀ ắ≠ЭӻΉֽὣ Ḍ Ɂ

ɂ ὣЩẤ ἲɀᵎ ҎҝВ ӞɁ᷿ ἶϰϷЦ ΉϰН ᵐɀ

Үҍ ẑ ɂ

ֽἲ ϿɀϰН ᵐ ɀ אּ ▒ϰ ᵡӱ Э ὶɂָᴊֽ

Ấ ắ≠ ϿɀҮҍᴣ ᵡЭ ỷɀ ЯЭ Ήס15  ɀ

ϰН ᵐ  Эѯ ɀр ᶧש│ ḳᴄס15  ⁿᴬ ♩ϲу֛ ɀẏϨ В

ᵛ ẻọẍӱɂ

����¡�ÎÃ�‹:�p�r�a�ó�Ö�Þ�ä
·�Ä�:�Z

ϰН Э ᵡӱЩ ϲɀ2017ס 10ѱ 16ѯɀᴷ╪ ᵗϮɴAIИ В

ɵɀ 5В ɀҠ я AI יּ ɀ ₲
123ɂ2018ס 6ѱ 29ѯᴷ╪ ỷϮɴ AI ᴷ ɵɀ ắỷϰНס2018-2021

ɂ124Үҍ ṡɀӟẑϰН ᵐ ḔВΉ ɂ

⁷ѫ ὣ ⁷ אּ ԂᾜẐєᾜắ Э ɀҮҍּגҝ ϰН ᵐЭ

ᴷֹ ẁֽắ≠ Ͽ ҝ ▒ лῑ ΉВ Ἲ ɀҍϽ ᵡ҉ ҍєϰН

123 ᴷ╪ ɆɴAI И В ɵɀhttps://www.ey.gov.tw/Page/5A8A0CB5B41DA11E/50a08776-e33a-4be2-

a07c-a6e523f5031bɜ │ ѯɆ2020/6/2ɝɂ

124 ᴷ╪ Ɇɴ AI ᴷ ɵɀhttps://digi.ey.gov.tw/File/4C622B6A10053DADɜ │ ѯɆ

2020/11/20ɝɂ
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ᵐЭᾜ⌡ ắ≠ ≡ ᴷϨẅ ɂ

�™����
‰�:�]

…¥�{…¦ 5/`7õ2â�Æ4�^BQ€…¥4�^BQ€…¦

ϰН ΉḌ ῠɜҍϽ ɴḌ ῠɵɝɀ‾╡ ϰН ᴷḌ Ήᴬ

ϰɁᾜϰἶấґ ɀֽ ϰН Ή Ъɀ ẁḌϲϮ ӞọשΉ׃ ɀẁ

Ἳ ϰН Ӟ Ήᾜ⌡ ɂϰН Ɂ Ѻ Ή Щ В

Ή ḌϲɀⱳϮ Ḍ ῠֽ ЪΉ Ӱ ọ Э ɀҮҍᴣ ֽϨỷ

ԜϽп Ḍ ῠֽϰН ᵐЪ ֹ ɂ

…¥ �…¦ 5/`7õ2â�ÆI•G÷Q€…¥I•G÷Q€…¦

ϰН Ήּי ῠɜҍϽ ɴּי ῠɵɝɀ‾╡ ≡ϰН Ӟ Ɂ ϰН

Ήע ῠɀ ϰН Ϯ ἲΉ Ϸ ɂ ϰН ᵐ ᾜ῎ יּ

ῠΉ ɀᵎ₆▒╛ יּ ῠἺ Ή ᾜ ᴷΉɂ ṣЭɀϰН Ή ᵐ

ẽּי ῠἺ Ή ᾜ ɂ יּ ῠҎҝΉ Ϸ ɀП ϰН ע

Ӟṫ ᴷ Ϩᴉᵡ ц ɀᵎ▒ᵐⱳ ҝṪ Ϸ Ήϰ ҉ יּ ῠɀấ Ϸ

Үҍ ậḔ׃Ή ɀҮҍᴣ ֽϨỷ ԜϽп יּ ῠֽϰН ᵐЪ ֹ

ɂ

…¥�„…¦ 5/`7õ2â�Æ úF£Q€…¥ úF£Q€…¦

ϰН ΉẍӱῠɜҍϽ ɴẍӱῠɵɝɀ‾╡ẍӱϰН Ӟ ɀ ҝשὶΉᴬ

ϰɁᾜϰἶấґ ɂϰН Ήẍӱῠἡἡ ϰН ᵐЭр ӰשѮֱϿᴄ

אּ ỷΉ ᵐ ɀ ὣ ≠ ɁӰש ע Э ἶ ἡἡ Ϩỷ└

ᴣɀẁ҇ ắ▒ᵯ ҝЭɴ ╛ ɵɂ ῑ ὶϿּגɀϰН Ήẍӱῠ‾ ϰН

᷿ ᵡӱΉ ָ ɀЅ ϰН ᵐ ậϮ Ή ὶɀ╫ Яấּא

ɂ

…¥(V…¦^B7�0&�Æ3»8„Q€…¥^B7�0&Q€…¦

ϰН ҝ ᵐЭ⁷ɀ ᴷ ≠ ɂấ ẑ Үҍ▒у֛ Ήу

ɀԊҮҍ▒ẽ ᵐ  Э ɂ ΉἺᴄῠɜҍϽ ɴ ῠɵɝɀ‾╡ϰ

Н ҝשὶЭ⁷ɀ ᴷ ≠ Ή ЭἺᴄϰɂ ΉἺᴄῠἡἡ ὣ рΉ

ᴄ ΉҠНɁ ọ ɀἡἡ ᴬ ṣɁϰΆ ьⱳ ғו ɀfi

ᴭ ғ ע ᴷ ẍ ⱳϰН Ἲע ᵟɂ ᶄᴄẽ ᵐ ᾜ

Э ᵐɀ ῠ ẻ ᵐϰ Үɂᴊ ɀ ἺᴄῠἡἡҎҝϮ ӞɁ

ᴎѺɀấЪ Ḕ▒ ὣ │Ήשὶᴄ ᴭ Ή ɀָᴊɀҮҍᴣ ֽϨỷ ԜϽ
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п ῠֽϰН ᵐЪ ֹ ɂ

…¥ �…¦ 5/`7õ2â#ð ×�Æ?�^6Q€…¥?�^6Q€…¦

ϰН ᵐΉ ῠɜҍϽ ɴ ῠɵɝɀ‾╡ Ɂ Ɂвὦ Ѩ♄

ẍӱῠΉ ᵐЭϰɂ ῠᵐⱳ ᷿צּ ḢЭ ָɀ Ḍ ῠɁּי ῠɁẍӱ

ῠⱳ Щ ọ ɂӴὣϰН ᷿ Ή ἲɀắ≠ Э җцᴣ

ῠᵡ ɀ ấҗцẇᴄ ᴷ ẁ Ήᵡ ɂ

Yã�{ *•"¾�¶lO%>S‚^�Dö�ÆO¸NË

��
‰
�:�]

�d�Ä���f�ñ	à �á�™�¨ :�p�N�ç
�Ú�_Ç
�D��

���j�K	„

�ù�e�± Ḍ ϰН Ӟ Ъ
᷿צּ ḢɁ

ὶש

	��5�± יּ ϰН Ӟ ᷿
ɜ ẤϰН
Ӟ Ή ᵐ ɝ

᷿צּ ḢɁ
ὶש

�z�¢�±

ϰН Ӟ Ɂ
Ɂ Ӱש ע

Ɂ Ӱשɴ╛
ɵɁ ὶש

Ɂ᷿
ᴄɀּא ỷΉ
Ὄ ᵐ

᷿צּ ḢɁ
ὶɁש
ὶɁש

 ӞḌϲ

�e
�
	ò�±

Ɂ ᷿
ɜ Ấ Ӟ
ṫΉ ᵐ ɝ

ὶɁש
 ӞḌϲ


Q�²�± ϰН ᵐ ᵓ
᷿צּ ḢɁ

 ӞḌϲ

ɜ ẑ Ɇᵐῠᴬ ɝ

� ���ó�Ö� �™�����–	W�™

Ӟѫ ⱳɀ ắ ϰН ᵐЯҍ ɂẤ ᴤṣɀцⱳẽ Эả

ɜ ᵐ Ɂ ɝ Щẽ ЭϨ ɜу֛ ɝɂ

Ϩ ɆϰН ᵐẤᴄ ἲῠɜᵩϰН ẍӱῠ ὣ ɁӰש ע

Э Ṫ ᵐ ᾜϿ ᵓ ≠ ɝ ש ᵐɀẽ ᵐ  ɀ Ϩ Ү

ᵐϰᴋ│ ɂס50 ᵐϰⱳ ὣ ɁӰש ע Э ἶ Ấᴄ ἲЭ

ϰН ẍӱῠɂ

ϯ ɆϰН ᵐЩẤᴄ ἲɀᵎ ὶש ҎҝВ ḌϲῠɜҢ╥Ḍϲ

Ӟ ϰН Ӟ ɁҎҝ ẁ ɁḌϲ Ӟ ᵡϰ
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ɝɀ ὣ Ḍ Ɂ ЭӻΉɀⁿҮ  Эτɀ ϿҮ ᴣ

ᵡ ⱳ ɀס15 ϰН ᵐ  Эѯ ɀр ᶧש│ ḳᴄס15  Ήⁿᴬ

♩ϲу֛ ɂ

ϼ ɆϰН ᵐЩẤ ἲɀ҇ấẻ Ԋ В Ḍϲῠɀⁿḳᴄ Ή

ϰ ɀԊḳᴄ Ή ӞḌϲɀṸ ὶⁿש ᵍὣᴬ ﬞ Άɀ ὣу֛

ɀӴ֚ϰ ֛֫ẇᴄɂ

�ç 1 �¡�ÎÃ�‹:�p�Þ�r�a�ó�Ö� �™���e
��~�›���p�±�L�ç��

ὣϿ  ắЭ ɀӞѫ ⱳɀ ӻ⁷ẑ ɀֽԂᾜϿҮᴣ ֽ֙ ᵐ

ᾜ Ӂ ὣ Ᾱ Э ỷ│ ὣϰН ᵐ Э ỷɀ ἲ Ή אּ ᵡ

ֽϨ ɀ ϨḢ Э ṔɅ ẑ ש ɀҮᴣ ╡ҔЭ

ᵟԂᾜ ɀҹԂϰНע ᵟᾜɀ ᴷḔⱳ ֚ Э ɂᴊϨך ‾ᴣ ϰН

є᷿ Ή᷄ ь ɀ▄Үҍ ὣϰН ᷿ Э ɀ֫ Ԋ ָ

᷿ Э ɂ≡ ֽ ᵟᾜЪὪ ϰН ᵐЭỷ Ɂ ᵡ ₲Ɂ Ɂ ש

ԜɁ ᵡ Ɂ Ɂ ᵡ ắ ɀ֫ ọ Ḍ 125ɂ

125 Үᴣ ᵐ Эז ɜẐדɆу  │ ɝɁЩס15 Я◄ ᵡɜẐדɆ ắу Ў

ɀᵩϰϰҮ AI Э ɝɁ ьӤẄḤ ᶵɜẐדɆ ắ ɝɁfiᴭҮᴣ AI ᵐ‡ Щ

ẽ֟Ẅ ɂ ṡ ở ɀ⁷ 114ɀ 139ɂ
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����ó�Ö�ñ	à

ɜϨɝ ὣϰН ẍӱῠɀ ắ Яấ ᵐ ả ᴉЭ

ɂϨѮ ɀ ὣẤᴄ ἲῠɀẊ ᴷ ᵐ ᾜЭ ỷ Я ᵐ  ɀֽ Ͽẇ

ᴄ ᵐ ϰ ọ ᵐ ɅҹϨѮ ɀ ὣЩẤ ἲᵎҎҝВ ӞḌϲῠɀ

ὣ ӞɁ Эᴣ ɀ Я  ɀֽ ϿҺẇᴄ ἲᵡ ɀЩẇ

ᴄϰ ᵡ ɀ ⱳ ɂס15 Яẍӱῠ ϰН ᵐΉ ᵐ ἶῠ ɀ‾

ẍӱῠ ᵌ Ɂ ắϰН Ӱשש ᾼ Ή ɀᴄᵡὣ ὶΉש ҝɂ

ɜϯɝḌ ῠọּי ῠ ϰН Ӟ ẇᴄ ᵐ ɀ ⁿϿ ϰН ᵐЩẇᴄ

ᵡ ɂḌ ῠɁּי ῠּא ὣϰН Ή ῠɀ ὣ ᴷⱳɀ ẻ ϰН

Ӟ Ή ᵐ ɂ ⁿϿɀḌ ῠɁּי ῠП ὣϰН ẻ Ϯײ ɜ ד ϰН

ҝ Ɂ ẍӱῠӱѧɝɀ Щ ֜ ấ ӰΉ ₦ɜϰН ᵐɝẇᴄϯᴉᵡ

ɂᵎ▒Ӥᾜ Ḥ └ᴬᾧɀ Ḍ ῠɁּי ῠ ẍӱῠᴄּאѕΉ№︣︣ỷɀⁿ︣ỷ

֙ɂ╫ ᵡ Ή ɀҮҍ №︣ ⁿ ᷿ Ѩ♄ ɀᾜ⌡Һ ּἻ ấӢ

ἲᵩҮɂ

ɜϼɝ ῠ ẇᴄ р Ἲᴄ ɀ ὣ р Э Ấᴄ

ἲҮ ẇᴄ ᵐ ɀ ⁿϿ ϰН ᵐЩẇᴄᵡ ɂᵎ ẍӱῠᴄּאѕ︣ỷɀ

֫ п └ᴬᾧɀҍ︣ỷр ֙ɂ

ɜӁɝ ὣ ֲ ɀ Ъ ϰ׃ ֲϰН ɀᵎ▒ ῠ ⱳ Ή ֲѮעЩ

ɀ ֲϰН ẍӱῠɂָⱳϰН “ Эẑ ɀ҇ ᵐϰ ɀ ᾡ

ϽɀϰН ẍӱῠ‾ ẑ ɀ ẇᴄ ᵐϰ ɂ֫ ὣ ᵡ Ϩ ἲЭᴣ

ɀᵐⱳ ὶᵡש Ή῎ ῠɀ ֲϰН ẍӱῠЅѮ… Ӱ‡ ẽ ῠ῏

‡ ϰ ɂ

ɜгɝᴭὣ▒ᵯ ᵡϨ ɀ ẻ Қ ҉ ɀӞѫ ⱳӻ⁷ἂ ӕ ɂ

Қ ҉ Ү ᴭ⁷ ↓ ɝסɜ1910ס2 ᵗЭ ᵐ ⌡ɀ ᴬ ס1985 ᾜ│ɀ

Ḑ ᵐ ҉ ἶᴬ  ҉ ɂӻ⁷ἂḳᴄӕ ָⱳ ᶼ Э ᵐѮעᴤḐ ᴄЭ

ᵐ ҉ ⁿɂ Ͽ єϰН ᵐ Қ ҉ ╪ ɀ ▒ ἶῠѯ

Ӟɀר ֽ Ͽɂ Қ ҉ ẍ אּ ᴽӕ Ẅ֙ ◖ ᵐЭ ἲɀ

Ѯ Яҍ ҚɀҍҔᾜ⌡ Эɀ ᾜ ВВ ҠϮ ᵐЭᾜ⌡ Ӟש ≠ɂ

ɜсɝ ὣу֛ᵡ Ή ắɂ ὣ у֛ᵡ Ήᴣ ɀ ϰН ᵐΉ

ᴷ ắɀЩᵎ▒ Ӣ Ή ḤɀԊ▒ Ή ᴄЭ ɂϰН ᵐ

⁷ϰΉɴ ᵐ ⁿɵɀӴὣу֛ ᴄ ɀⱳϮ ᵛќ ϰН ọ
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ΉВуҶɀ ϰН В ᵐẁ  ɀ ҪВ ọ῏ ɀ ϰ Ἲ ậΉϨ

ч  ɀẍ ֛ᴄ ӱ ɀҍ ậ ӎ ЭӻΉɀ ᵍὣ ɀֽắ≠

Ͽ ᷿צּ ϲᴣ ɀ ắ ᵡ ӱɀ ᵛ у ֜ᴉẍӱּ֫א   Э

ɂ

�®���V�c

ϰН ᵐấӃ ᶼע ϰ ᵐΉ ҍц ɀ ὣấ Ɂѫь ҍє

ӎ Ḍ ɀ ὣ Ϩ у ѫьӎ ҍєּא ᾜắΉ ӰẄΆ ҝᾜ⌡ϿΉ

ɂ

Ӟ ϿּגɀϰН ᵐ‾Ϩ ὣ ᾜɀ ᴄᵐ₦ рֽ ⌡ Ԍ

Э ὶɀấ▄Щ▒ ɀЅЩ▒ ᴬ҉ ᵐɀᴤ▒ϰ ӱ ᷿ ᴷ ᵐ

Э ὶɀ╫ϰН ⱳϨ ᵐНẤɀᴤ“ ᵐ҉ ɂϰН Ἲ Эᵐ₦ рֽ

⌡Ү ᵐϰ оש Э ἲ ɀẤᴄҮ ᵐ ἲɂấ ᵐϰⱳ ὣ

ɁӰש ע Э Ấᴄ ἲΉϰН ẍӱῠɂ

֫ ɀⱳϮ ϰ ẍӱ Ɂ ӞḌϲɀ ὣЩẤ ἲɀᵎ

В ḌϲѮ ΉϰН ᵐɜҢ╥Ḍϲ Ӟ ϰН Ӟ ɁҎҝ ẁ

ɁḌϲ Ӟ ᵡϰ ɝɀҮ ѮעЯҍ ɀẤ ⁿ

ϿҮ ᴣ ὣ ᵡ Э ỷɀ Яấ Ήס15 ɂ

ֽ ẍӱῠ ϰН ᵐẇᴄ ᵐ ἶ Ή֫ ɀ п אּ ᵡ ҉ Э

№︣ΉѮעɀ ậ └ᴬᾧɂ

ẑᴄԂᾜ֛ Ή ᾡϽɀֽ ֳᴣ о҉׃ Э Ͽɀ у֛

ᵡ ɀ Ḍ ῠɁּי ῠɁẍӱῠɁ ῠɁ Ἲᴄῠҍєу֛В ᴷᵡ ц ɀҍ

ậ ϰН ɀ ῠ ɀ ῑ ЭӻΉɂמּ
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�d�C���f

�™���Û�����f

ύᵡ`ɀ  ϰН Ή ᵐ ᾷ ɗɗҍɴ ᵐϰṫцɵⱳЪѥɀ ɀ 237

ɀ2018ס 9ѱɀ 61-78ɂ

ύ♥ ɀ ᵐ ᾜɆ Ẑעɀ4Ᾱɀг₅ɀ2017סɂ

ᵴ◘ ɀϰН ὣ ᵐ ἨΉ ɗɗѯӞ ᵐ Ή ╪ Ѯֱɀּ᷿צᾜ⌡

ᾃ ɀ 28Ẹ 12 ɀ2016ס 12ѱɀ 26-31ɂ

ᵴ ήɀϰН ғΉắ≠ך ᾜ⌡ ắɀᾜ⌡ּצ ɜᴹҤ╪ᾜВ ɝɀ 5

ɀ2017ס 9ѱɀ 128-136ɂ

ɀClaude Colombet Grands ɀְﬞ҅ ᵐ ọ Ή Ӟ ⁿ(principes

du droit d'auteur et des droits voisins dans le monde)ɀ ᾹɀϿ Ӄ Ṝ

ҝᾹῑɀ1995סɂ

Ϸ Ɂ ӓ ɀϰН ᵐЭ ᵐ ɗɗᾜ⌡ ᷿ Э ֳ ɀ ϯ͆

ϼἅ֚ יּ⌡ᾜ᷿צּ ѫ ɀ2019סɀ 401-425ɂ

ɀϰН אּ ᾜ⌡ ɀ Ᾱɀо ɀ2019ס 9ѱɂ

᷁ѫɀ ϰН ΆΉᾜ⌡ ɀᾜ⌡ּצ ɜᴹҤ╪ᾜВ ɝɀ 5 ɀ2017

ס 9ѱɀ 156-165ɂ

ɀח ϰ ᵐậ AI ᵐɆ ᵡ҉ ᵡ Э╨ ɀѱӜᾜ ↕ɀ 212

ɀ2020ס 6ѱɀ 34-43ɂ

‛Ɂ ◘ ɀϰН ɴ ᵐɵ ỷєấ  ṓɗɗיּ ɴ ẐϰН

Ӱשр ᵐ ‡ ɵɀᴹҤВ ɜ ῑ צּ Ᾱɝɀ 50Ẹ 2 ɀ

ɀס2020 39-52ɂ
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A Study on the Legal Status and Protection of AI-
Generated Work

Long Xu*

Abstract

In order to respond to the legal implications caused by artificial intelligence, this article

explores the legal status and protection of AI-generated works based on the theories of

copyright and neighboring right, tries to solve the dilemma of legal application, and finds a

balance between law and science. Firstly, theessence of AI-generated works is to decode,

learn and train a large number of samples through algorithms to form a probability model

that expresses the inherent logic and rules of the collection. The in-house logic and rules of

the collection of works obtained by artificial intelligence can reflect the original selection

and arrangement of the elements of the author, which is copyrightable. And the author is

the artificial intelligence user with the minimal degree of creativity in the selection and

arrangement of learning materials, modes and styles of generation, etc. Secondly, as for AI-

generated works that are not original but require substantial investment to obtain, we can

refer to the EU Database Directive 96/9/EC and give a 15-year protection of neighboring

right based on the purpose of protecting investment and incenting creation. Thirdly, as far

as the legal protection of AI-generated works, considering the contribution of multiple entities

and the public interests, this article emphasizes that the rights and responsibilities among

investors, researcher, users, digital owners,consumers and the public should be clarified, in

order to incent the innovation and development of science, and enhance social welfare.

Keywords: Artificial Intelligence (AI), AI-generated work, Copyright, Authorship,

Originality, Neighboring Rights, Database, Legal Protection
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